UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

In the Matter of an Application to
Enforce the Administrative Subpoena of the

U.S. COMMODITY FUTURES TRADING :
COMMISSION, : Misc. Case No. 16-9010

Petitioner,
V.
CHARLES MCALLISTER,

Respondent.

SUGGESTIONS IN SUPPORT OF APPLICATION FOR AN ORDER TO SHOW CAUSE
AND ORDER REQUIRING COMPLIANCE WITH ADMINISTRATIVE SUBPOENA

INTRODUCTION

BullionDirect, Inc. (BDI) was a web-based precious metals company that, for 16 years,
sold precious metals directly to retail customers through an online catalog and through an
exchange that allowed customers to buy and sell precious metals with BDI acting as the
intermediary. BDI offered vaulting and storage services for these precious metals purchased by
customers. Charles McAllister (McAllister) was the Chief Executive Officer of BDI from its
inception in 1999 until just before it filed for Chapter 11 bankruptcy on July 20, 2015. That
same day, McAllister ceded control of the company to a restructuring agent. According to

bankruptcy pleadings, BDI’s demise, culminating in its bankruptcy, caused customer losses of at
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least $24 million. As part of an investigation to determine whether these activities resulted in
violations of the Commaodity Exchange Act (Act) or Commodity Futures Trading Commission
(Commission) Regulations, the Commission subpoenaed McAllister for documents related to
BDI and an affiliated entity Nucleo Development Company, LLC (including Nucleo Exchange
and other affiliated entities) (collectively Nucleo), which operated BDI’s online catalog and
exchange. McAllister has refused to produce any documents in response to the Commission’s
subpoena duces tecum dated January 21, 2016 (Subpoena).

The Commission therefore filed with this Court its Application for an Order to Show
Cause and Order Requiring Compliance with Administrative Subpoena (Application),
incorporated herein by reference, to compel compliance with the Subpoena duly issued and
served upon McAllister in connection with the Commission’s investigation entitled “Certain
Persons Engaged in Unlawful Retail Commaodity Transactions” (Investigation). The
Commission submits these Suggestions in Support of its Application because McAllister has
failed to produce documents as required by the Subpoena, and the Commission requests that the
Court order McAllister to comply with the its Subpoena for the reasons set forth below.

1.

JURISDICTION AND VENUE

This Court has jurisdiction over an action to enforce a Commission subpoena under
Section 6(c)(8) of the Act, which states in pertinent part:

In case of contumacy by, or refusal to obey a subpoena issued to, any person, the
Commission may invoke the aid of any court of the United States within the
jurisdiction in which the investigation or proceeding is conducted, or where such
person resides or transacts business, in requiring the attendance and testimony of
witnesses and the production of books, papers, correspondence, memoranda, and
other records.
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7 U.S.C. 8§ 9(8) (2012). Venue is proper in the Western District of Missouri because the
Commission is conducting its investigation from its Kansas City, Missouri office; the attorneys
working on the investigation are assigned to the Commission’s Kansas City, Missouri office; the
documents relating to the investigation are being reviewed from the Commission’s Kansas City,
Missouri office; and the Subpoena issued to McAllister on January 21, 2016 was issued from and
was returnable to the Commission’s Kansas City, Missouri office. (Declaration of J. Alison
Auxter (Auxter Decl.) 1 4 (attached as Exhibit A)). Furthermore, the Subpoena required
McAllister to appear, produce documents and to testify at the Commission’s office in Kansas
City, Missouri. 1d.

1.

RESPONDENT

Charles McAllister is an individual whose residence is, upon information and belief,
located at an address in The Woodlands, Texas, 77382. Until July 20, 2015, McAllister was the
president of BDI. (Auxter Decl. {1 5-6.)

V.

STATEMENT OF FACTS

A. The Conduct Under Investigation

The Commission is an independent federal regulatory agency created by Congress on
October 23, 1974 to administer and enforce the Act, 7 U.S.C. 88 1 et seq., and the Commission’s
Regulations, 17 C.F.R. § 1.1 et seq. (2015) (Regulations). Under this authority, on May 5, 2015,
the Commission issued a formal order of investigation entitled “Certain Persons Engaged in
Unlawful Retail Commaodity Transactions.” (Auxter Decl.  2.) This formal order of

investigation was amended on July 24, 2015 to designate additional members of the Division of
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Enforcement (Division) authorized to act under the order, and again on July 31, 2015 to include
the company BDI and McAllister as an individual. (ld. 11 2-3.)

The purpose of the May 5, 2015 order, as amended (Order), is to allow the Commission
to determine whether any person has engaged, is engaging or is about to engage in acts or
practices in connection with unlawful retail commodity transactions, services or systems in
violation of Section 6(c)(1) of the Act, 7 U.S.C. § 9(1) and/or Regulation 180.1, 17 C.F.R. §
180.1, or any other provisions of the Act or Regulations. In this regard, the Order authorizes
designated members of the Division to take testimony under oath or affirmation, subpoena
witnesses, compel their attendance, and require the production of any records or other tangible
things the Commission deems relevant or material to the investigation of these violations of the
Act and/or Regulations.

During the course of this investigation, the Division uncovered evidence that BDI and
McAllister may have violated Section 6(c)(1) of the Act, and Regulation 180.1, by using a
manipulative or deceptive device in connection with contracts for sales of commodities—
specifically, precious metals.

B. The Subpoena

As part of its ongoing investigation, on December 17, 2015, the Division issued a
subpoena to McAllister at an address in Austin, Texas 78749, for production of documents on
January 4, 2016, or testimony and production on January 7, 2016. (Auxter Decl. 11 9-11.) The
Division did not receive a response to this December 17 subpoena, nor did McAllister appear.
(Id. §12.) OnJanuary 12, 2016, the Division contacted Mr. Randy Leavitt, Esq., whom the
Division understood to represent McAllister. (Id. 1 13.) After a phone call with Mr. Leavitt on

January 20, 2016, the Division issued another subpoena to McAllister on January 21, 2016
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through his counsel, requiring McAllister to produce documents related to BDI and related
entities Nucleo Development Company, LLC, Nucleo Exchange, and any related Nucleo entities
(Nucleo entities collectively referred to as Nucleo). (1d. §14.)! The Subpoena called for
McAllister to appear, produce documents, and testify at the Commission’s offices in Kansas
City, Missouri on February 11, 2016. (Id.) In lieu of appearance on February 11, 2016,
McAllister was given the option to produce the requested documents to the Division by
February 4, 2016. (1d.)

The Division served the Subpoena via email on Mr. Leavitt, counsel for McAllister, of
The Law Office of Randy T. Leavitt, 1301 Rio Grande Street, Austin, TX 78701, consistent
with the requirements of the Act. (Id. 1 15.)

C. Respondent’s Failure to Comply with the Subpoena

McAullister has failed to produce any documents requested by the Subpoena, which
Division counsel discussed with counsel for McAllister on numerous occasions as follows:
February 4, 2016:

e Mr. Leavitt advised that McAllister would be asserting a Fifth Amendment
privilege as to the act of producing the requested documents. Mr. Leavitt
memorialized this position in an email of the same date in which he objected to
the Subpoena as being overly broad and burdensome and indicated that he
interpreted the Subpoena as an “individual subpoena” and that McAllister was
asserting his Fifth Amendment right against self-incrimination. (Id. { 16.)

e McAllister did not produce documents or appear in the Commission’s Kansas
City office based on his privilege assertion. (Id. §17.)

February 19, 2016:

e Division arranged for a call with Mr. Leavitt to explain that the response to the
Subpoena was insufficient. (Auxter Decl. § 18.)

! For purposes of this Subpoena Enforcement Action, and for clarity, “Subpoena” will refer to the January 21, 2016
Subpoena for the remainder of these Suggestions in Support.
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e Mr. Leavitt advised that McAllister did not want to duplicate efforts, and likely
did not have any documents (if he was in fact in possession of documents) that
BDI would not also have. (Id. §19.)

e Division counsel noted that based on the fact that McAllister ceded control of
BDI to a restructuring agent when BDI declared bankruptcy, neither the
restructuring agent nor the Division could be reasonably certain that documents
remaining with BDI were inclusive of the documents in McAllister’s possession.
(Id. 1 20.)

e Division counsel explained to Mr. Leavitt that the Division was open to
discussing the documents in Mr. McAllister’s possession and a potential
resolution for production. (1d.)

e Mr. Leavitt noted that McAllister was creating an inventory of documents in his
possession, and then requested that the Division provide him with an inventory of
all documents received from BDI in the Division’s investigation. (Auxter Decl. {
21.)

e Division counsel advised that the production of such an inventory was not
possible because the Division’s investigations are confidential. (ld.)

e Mr. Leavitt requested that if McAllister produced responsive documents, the
Division offer McAllister immunity for the act of production under the Fifth
Amendment. (Id. 1 22.)

e Division counsel advised Mr. Leavitt of their belief that such a privilege did not
exist with respect to corporate documents and that a blanket assertion of the Fifth
Amendment was improper. (I1d. {23.)

March 8, 2016:

¢ Division counsel contacted Leavitt to determine whether McAllister would be
producing non-privileged documents pursuant to the subpoena. (Auxter Decl. |
24.)

e Mr. Leavitt confirmed that McAllister created an inventory of the documents in
his possession, but reasserted his Fifth Amendment privilege against self-
incrimination based on the act of production. (Id. { 25.)

e Mr. Leavitt, again, asked that the Division prepare an inventory of the documents
received from BDI, which Mr. Leavitt would then compare against the inventory
created by McAllister. (Id. 1 26.)
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Division counsel reiterated that due to the nature of the Division’s confidential
investigations, it could not provide Mr. Leavitt with an inventory of documents
received in the Commission’s investigation. (1d.)

Mr. Leavitt refused to produce McAllister’s inventory document because the
privilege McAllister was asserting was to the act of production, not to individual
documents themselves. (Id. §27.)

Division counsel restated their position that there is no Fifth Amendment
privilege as to corporate documents and that a blanket invocation of the Fifth
Amendment as to other documents was improper. Division counsel explained
that McAllister would have to state with specificity how the privilege applied to
specific documents. (Id. § 28.)

Division counsel requested that McAllister produce any non-privileged
documents. (Id.)

Mr. Leavitt advised that he would not review thousands of documents to produce
to the CFTC “unless a federal judge tells [him] he has to,” because McAllister has
limited resources and “he has bigger fish to fry”; specifically, FBI involvement
and criminal implications. (Auxter Decl. 1 29.)

Division counsel advised that if McAllister refused to produce responsive
documents based on a blanket objection, the Division would consider a subpoena
enforcement action in order to obtain the requested documents. (Auxter Decl. |
30.)

Division counsel requested that Mr. Leavitt or Mr. Botsford (co-counsel for
McAllister) let them know within one week whether or not McAllister would
produce responsive documents or would continue to assert a blanket invocation of
the Fifth Amendment. (1d.)

March 29, 2016:

Mr. Leavitt responded by email that McAllister was continuing to assert a “Fifth
Amendment claim to the act of producing such document[s].” (Id. § 31 (emphasis
in original).)

April 8, 2016:

Division counsel stated by letter, including case citations, its position that
McAllister has no Fifth Amendment privilege as to corporate documents of BDI
and that a blanket assertion of the Fifth Amendment is an insufficient response to
the Subpoena. (Auxter Decl. § 32.)

7
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e The Division asked McAllister to provide an adequate response by April 22, 2016
to the Subpoena issued more than two months prior. (ld.)

e Otherwise, Division counsel advised the Commission would seek a federal court
order enforcing the Subpoena and awarding attorney’s fees to the Commission for
seeking such relief. (1d.)

April 28, 2016:
e Mr. Leavitt responded to the Division’s April 8 letter, and again stated that

McAllister has a “viable 5th Amendment privilege to the *act of production
response to the Subpoena.? (Auxter Decl. ] 33.)

in

e Although Mr. Leavitt stated that he and McAllister “stand willing and ready to
cooperate with your agency,” McAllister still has not produced any responsive
documents. (Id. 1 33-34.)

The Commission has been patiently trying to obtain responsive documents from
McAllister for almost five months and has no reason to believe that McAllister’s document
production will proceed absent this Court’s order to do so; therefore, the Commission institutes
this proceeding to compel compliance with the Subpoena.

V.
ARGUMENT

The Commission has broad authority to issue subpoenas relevant to its investigations.
The Commission’s authority to conduct investigations and issue subpoenas is a broad “power of
inquisition” approximating that of a grand jury, and that authority may be exercised “merely on
suspicion that the law is being violated, or even just because [the Commission] wants assurance
that it is not.” United States v. Morton Salt Co., 338 U.S. 632, 642-43 (1950); CFTC v. Tokheim,

153 F.3d 474, 477-78 (7th Cir. 1998) (holding that an agency may investigate to determine

whether conduct falls within its jurisdiction); Donovan v. Shaw, 668 F.2d 985, 989 (8th Cir.

2 Mr. Leavitt’s April 28 response as to McAllister’s “act of production” privilege relied solely on a single general
reference to United States v. Hubbell, 530 U.S. 27 (2000), but did not state what part of Hubbell purportedly
supports McAllister’s blanket assertion of the privilege. Regardless, Hubbell is easily distinguishable from the
issues in the present matter.
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1982) (*Just as an administrative agency is not required to establish coverage under a particular
federal law when it seeks judicial enforcement of its subpoena, the issuing agency generally need
not make any factual showing that a law has been violated as a condition precedent to
enforcement.”). As discussed further below (see Part \VV.C., infra), here, the Division is
investigating actions and omissions by BDI and McAllister that caused thousands of BDI
customers to lose over $20 million, collectively, in the purchase of metals, an area clearly within
the Commission’s jurisdiction. The Subpoena requesting documents related to BDI and Nucleo
is relevant to the Commission’s Investigation.

The Subpoena must be enforced because the Division has complied with all relevant
requirements. “An administrative subpoena must be enforced if the information sought “is
within the authority of the agency, the demand is not too indefinite and the information sought is
reasonably relevant.”” CFTC v. Ekasala, 62 F. Supp. 3d 88, 93 (D.D.C. 2014) (quoting Morton
Salt, 338 U.S. at 652); RTC v. Walde, 18 F.3d 943, 946 (D.C. Cir. 1994); see also In re Sealed
Case (Administrative Subpoena), 42 F.3d 1412, 1415-16 (D.C. Cir. 1994); Donovan v. Union
Packing Co., 714 F.2d 838, 840 (8th Cir. 1983); United States v. Capitol Supply, Inc., 27 F.
Supp. 3d 91, 99 (D.D.C. 2014). Because the Subpoena fully complies with these criteria, as
discussed further below, it must be enforced.

A. The Investigation Is Authorized by the Act

Pursuant to the Order, the Division is investigating whether McAllister, BDI, or other
entities or individuals associated with them, engaged in acts or practices in violation of Section
6(c) of the Act and Regulation 180.1, or any other acts or practices in violation of any other

provisions of the Act or Regulations.
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An essential component of that power of investigation is the Commission’s subpoena
power. 7 U.S.C. § 12(a)(1) (“For the efficient execution of the provisions of this [Commodity
Exchange Act] . . . the Commission may make such investigations as it deems necessary to
ascertain the facts regarding the operations of . . . persons subject to the provisions of this Act”);
7 U.S.C. 8 9(5) (“any . . . officer designated by the Commission . .. may . . . subpoena witnesses,
compel their attendance, take evidence, and require the production of any . . . records that the
Commission deems relevant or material to the inquiry.”); see also CFTC v. Harker, 615 F. Supp.
420, 424 (D.D.C. 1985) (The Act grants the Commission the authority to subpoena witnesses and
to seek judicial enforcement of such subpoenas.).

The Commission “must be given substantial leeway” to investigate the affairs of those
subject to an investigation so that the Commission may ascertain whether they have “complied
with or run afoul of” the Act or Regulations. Collinsv. CFTC, 737 F. Supp. 1467, 1485 (N.D.
I11. 1990). The refusal of McAllister to comply with the Subpoena materially impedes the
Division’s ability to make that determination.

B. The Commission’s Demand for Testimony and Documents Is Definite

There was nothing indefinite or ambiguous about the Subpoena. The Subpoena called for
McAllister to appear at a designated time, at a specific location, to provide testimony and to
produce documents that were clearly described. (Auxter Decl. 19.) The Subpoena required
McAllister to produce copies of all documents and communications in his possession, custody or
control related to BDI or Nucleo. (l1d.)

C. The Information Sought is Relevant to the Investigation

The information sought from McAllister is relevant to the Division’s investigation of the

possible use of a manipulative or deceptive device in connection with contracts for the sale of
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commodities in violation of the Act and Regulations by BDI and/or McAllister or any other
entities or individuals associated with them. While McAllister objected that the Subpoena was
overly broad and unduly burdensome, the documents requested in the Subpoena are both relevant
to this investigation (and therefore not overly broad) and will not unduly burden McAllister or
BDI.

The standard for determining the relevancy of an administrative subpoena ““in an
investigatory proceeding is more relaxed than in an adjudicatory one. . .. The requested
material, therefore, need only be relevant to the investigation—the boundary of which may be
defined quite generally.”” RTC v. Walde, 18 F.3d at 947 (quoting FTC v. Invention Submission
Corp., 965 F.2d 1086, 1090 (D.C. Cir. 1992) (emphasis in original) (internal citations omitted)).
A federal “agency’s own appraisal of relevancy must be accepted so long as it is not obviously
wrong.” Invention Submission Corp., 965 F.2d at 1089 (internal quotations omitted); accord
RTC v. Burke, 869 F. Supp. 15, 17 (D.D.C. 1994). See United States v. Zadeh, No. 4:14-cv-105-
O, 2015 WL 418090, *5 (N.D. Tex. Jan. 31, 2015), aff’d, --- F.3d ---, No. 15-10195, 2016 WL
1612754 (5th Cir. Apr. 21, 2016) (holding that “so long as the material requested touches a
matter under investigation, the subpoena will survive a challenge that it is not relevant™). The
documents requested in the Subpoena are directly relevant to this investigation and the requests
are therefore not overly broad.

The Subpoena is similarly not unduly burdensome. “A subpoena is not unreasonably
burdensome unless compliance threatens to unduly disrupt or seriously hinder normal operations
of a business.” Id. at *5 (quoting FTC v. Jim Walter Corp., 651 F.2d 251, 258 (5th Cir. 1981)).
Given that McAllister ceded control of BDI just before it declared bankruptcy, his production of

the requested documents will not disrupt or hinder the business of BDI.
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The documents and testimony from McAllister are crucial to this investigation.
Historically, BDI bought and sold precious metals, as did its customers, through the BDI internet
platform Nucleo Exchange. (Declaration of Dan Bensimon in Support of Debtor’s Petition and
First Day Motions (Bensimon Declaration) (Dkt. # 16), In re BullionDirect, Inc., No. 15-10940,
at 11 1-2 (W.D. Tex. July 28, 2015) (attached as Exhibit B)). On July 20, 2015, BDI filed for
bankruptcy, leaving thousands of metals purchasers without cash or metals in an amount totaling
$24,051,401.05. (Voluntary Petition (Dkt. # 1), In re BullionDirect, Inc., No. 15-10940 (W.D.
Tex. July 20, 2015) (attached as Exhibit C); Bensimon Declaration, supra, at 11 6-7; Amended
Summary of Schedules (Dkt. # 101), In re BullionDirect, Inc., No. 15-10940 (W.D. Tex. Sept.
18, 2015 (attached as Exhibit D).) These purchasers of metals, now unsecured creditors of the
bankruptcy estate, purchased these metals with the belief that BDI would ship metals to the
customers, or hold the metals for the customers, when in fact BDI may not have had the metals
or sufficient cash to purchase these metals. (Bensimon Declaration, supra, at {1 3-5.) The
Division is therefore seeking information concerning the business operations of BDI, including
but not limited to, customer information, metals purchases, hedging operations, customer
representations and communications, promotional materials, and its website Nucleo Exchange,
which facilitated BDI’s online sale of precious metals.

McAllister was the president of BDI until July 20, 2015, when he transferred control of
BDI to a restructuring consultant to facilitate BDI’s bankruptcy filing, on the day of the filing.
(Bensimon Declaration, supra.) Because of McAllister’s hasty and relatively recent exit from
BDI, it is not reasonable for Division counsel to solely rely on a restructuring consultant who has
only been in command of the company since its bankruptcy filing in July (and who was not

previously involved in the company) to confirm whether he is in possession of all corporate
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records relating to BDI. Accordingly, seeking these documents from McAllister is more than
“reasonably relevant,” and is in fact essential to, the Commission’s investigation. Linde
Thompson Langworthy Kohn & Van Dyke, P.C. v. RTC, 5 F.3d 1508, 1516-17 (D.C. Cir. 1993)
(affirming enforcement of a subpoena duces tecum).®> General “overly broad” and “unduly
burdensome” objections by McAllister therefore fail.

D. McAllister’s Blanket Fifth Amendment Invocation Is Inadequate

In response to the Subpoena, counsel for McAllister generally stated that McAllister
“asserts his Fifth Amendment right against self-incrimination as to the act of production” of any
documents responsive to the Subpoena. (Auxter Decl.  16.) This response is inadequate.

First, McAllister has no Fifth Amendment privilege as to corporate documents of BDI or
Nucleo. See Braswell v. United States, 487 U.S. 99, 108-09 (1988); see also United States v.
Custodian of Records, Southwestern Fertility Ctr., 743 F. Supp. 783, 789 (W.D. Okla. 1990)
(holding that business records have no Fifth Amendment protection and rejecting the argument
that the act of production of business records is testimonial in nature and protected by Fifth
Amendment); Gloves, Inc. v. Berger, 198 F.R.D. 6, 10 (D. Mass. 2000) (holding that former
employee in possession of corporate records continues to hold the records in a representative
capacity even after termination of employment and enjoys no Fifth Amendment privilege as to
corporate records). The Subpoena requests documents related to BDI and Nucleo, which
presumably are primarily, if not exclusively, corporate records.”

Second, even if McAllister is in possession of documents that are not corporate in nature,

there is no Fifth Amendment protection for other responsive documents unless they are

¥ Moreover, McAllister has the burden of showing that the information sought by the administrative subpoena is not
relevant. See In Re Sealed Case (Administrative Subpoena), 42 F.3d at 1419; Walde, 18 F.3d at 948 (quoting
Invention Submission Corp., 965 F.2d at 1090). McAllister has not, and cannot, meet that burden.

* McAllister has not indicated otherwise. In fact, McAllister has neither admitted nor denied possession of any
documents responsive to the Subpoena. (Auxter Decl. 1 16.)
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testimonial in nature, even if those documents are incriminating. “[T]he Fifth Amendment does
not apply to all incriminating evidence, rather only compelled evidence from the accused which
IS testimonial in nature and incriminating.” Bayview Loan Servicing, LLC v. McNaughton, No.
2:05-cv-254, 2007 WL 2433996, *1 (W.D. Mich. Aug. 22, 2007); see also Fisher v. United
States, 425 U.S. 391, 408 (1976). McAllister made no specific assertion that any documents
responsive to the subpoena are either incriminating or testimonial. But if responsive documents
do exist that are both incriminating and testimonial in nature, and McAllister wishes to assert a
Fifth Amendment privilege as to those documents, McAllister must provide specificity as to why
particular responsive documents are protected by the privilege. See, e.g., SEC v. A Chicago
Convention Center, LLC, No. 13 C 982, 2013 WL 4010585, *7 (N.D. Ill. Aug. 5, 2013) (stating
that defendant “must produce a privilege log for those documents which he claims are covered
by his Fifth Amendment privilege”). Division counsel made McAllister’s counsel aware of this
need to state with particularity McAllister’s objections, but counsel continues to invoke a blanket
Fifth Amendment privilege. It is impossible for Division counsel to evaluate the applicability of
McAllister’s invoked Fifth Amendment privilege with this broad assertion as to all responsive
documents.

McAllister has not met his burden to properly invoke and assert his Fifth Amendment
privilege. It is McAllister’s burden to establish the benefit of a Fifth Amendment privilege; that
is, McAllister must elect to raise, or not raise, the defense with respect to each and every
document responsive to the Subpoena. See SEC v. Caramadre, 717 F. Supp. 2d 217, 224 (D.R.1.
2010) (holding that a ““blanket’ invocation of the Fifth Amendment does not get Respondents off
the hook™). Here, despite repeated requests from Division counsel for specificity as to

McAllister’s Fifth Amendment invocation, Mr. Leavitt has repeatedly stated, generally, that
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McAullister objects to the act of producing the documents requested in the Subpoena as a whole.
Because McAllister has failed to—and ultimately cannot—meet his burden on the Fifth
Amendment privilege, the Division is entitled to documents in McAllister’s possession, custody
or control, if any, responsive to the Subpoena.

E. Service Upon McAllister Was Proper

According to Section 11.4(c)(1) of the Regulations, 17 C.F.R. § 11.4(c)(1), service of a
Commission subpoena on a natural person or a business entity may be effected by various
methods, including “any . . . method whereby actual notice is given to him” or to a representative
of the entity. The Subpoena was delivered to counsel for McAllister via email after counsel
agreed to accept service of the same. (Auxter Decl. § 14.) It is without question that McAllister
received the Subpoena.

It is similarly without question that McAllister has failed to comply with the Subpoena.
McAllister maintains he may refuse even the act of production on the basis of a Fifth
Amendment claim of privilege. Based on this blanket Fifth Amendment invocation (with no
specificity as to any particular supposedly privileged documents), McAllister has failed to
produce any documents sought in the Subpoena. (Auxter Decl. 11 33-34.)

VI.

ATTORNEY’S FEES

For nearly five months, the Division has attempted, on multiple occasions, to have a
substantive conversation with McAllister about specific facts related to his blanket invocation of
the Fifth Amendment act of production privilege. Despite these repeated requests by Division
counsel, McAllister continues to assert the blanket privilege, while simultaneously failing in any

respect to provide specific facts supporting his assertion. The Commission therefore seeks
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attorney’s fees and costs for the Division’s time spent in preparing and litigating this subpoena
enforcement action. The Act is silent on the award of attorneys’ fees and costs incurred in
pursuing a subpoena enforcement proceeding. Federal Rule of Civil Procedure 81, however,
provides authority for the imposition of costs and fees incurred in this matter. FRCP 81(a)(5)
provides:
[The Federal Rules of Civil Procedure] apply to proceedings to compel testimony
or the production of documents through a subpoena issued by a United States
officer or agency under a federal statute, except as otherwise provided by statute,
by local rule, or by court order in the proceedings.
Because the Commission has issued a subpoena under a federal statute, Section 6(c)(5) of the
Act, the Commission is entitled to seek attorney’s fees and costs pursuant to FRCP 37(a)(5)(A).
See e.g., Lineback v. Cherry Creek Elec., Inc., No. 1:15-mc-01001-JES-JEH, 2015 WL 4692347,
*2 (C.D. lll. Aug. 6, 2015) (determining an award of attorney’s fees pursuant to FRCP 37(a)(5)
was appropriate in subpoena enforcement action enforcing NLRB subpoena). FRCP 37(a)(5)(A)
provides:
If the motion is granted—or if the disclosure or requested discovery is provided
after the motion was filed—the court must, after giving an opportunity to be
heard, require the party or deponent whose conduct necessitated the motion, the
party or attorney advising that conduct, or both to pay the movant’s reasonable
expenses incurred in making the motion, including attorney’s fees. But the court
must not order this payment if:
Q) the movant filed the motion before attempting in good faith
to obtain the disclosure or discovery without court action;
(i) the opposing party’s nondisclosure, response, or objection
was substantially justified; or
(iii)  other circumstances make an award of expenses unjust.
Here, the Commission attempted in good faith to obtain the subpoenaed documents from

the Respondent before filing this Application, Respondent’s assertion of the Fifth Amendment

privilege in response to the Subpoena has been improper and unsubstantiated, and there are no
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circumstances that would make an award of attorney’s fees and costs unjust. Thus, if the
Commission prevails in this action, it is entitled to its attorney’s fees and costs in preparing and
litigating this subpoena enforcement action.

VII.

CONCLUSION

The Subpoena and the documents it seeks are well within the Commission’s authority,
are sufficiently definite, and seek reasonably relevant information. The Court should therefore
issue an order to show cause requiring McAllister to appear and to demonstrate why an order
should not be entered compelling him to fully comply with the administrative Subpoena dated
January 21, 2016, issued to him by the Commission. Should no good cause be shown, this Court
should order McAllister to comply in all respects with the Commission’s Subpoena and award

costs and attorney’s fees to the Commission.

Date: May 23, 2016 Respectfully submitted:

By: _ /s/ Jo Mettenburg
Charles D. Marvine (Mo. Bar # 44906)
Jo Mettenburg (W.D. Mo. Bar # V2057)
J. Alison Auxter (Mo. Bar # 59079 )
Attorneys for Petitioner
U.S. Commodity Futures Trading Commission
4900 Main Street, Ste. 500
Kansas City, MO 64112
(816) 960-7700 (telephone)
(816) 960-7751 (facsimile)
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CERTIFICATE OF SERVICE

I hereby certify that on May 23, 2016, | electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system, which did not send notification of such filing to any of
the respondents. | hereby certify that | have mailed by United States Postal Service the
document to the following non CM/ECF participants:

Randy Leavitt

The Law Office of Randy T. Leavitt
1301 Rio Grande Street

Austin, TX 78701

David Botsford
1307 West Avenue
Austin, TX 78701

[s/ Jo Mettenburg

Attorney for Petitioner

U.S. Commodity Futures Trading
Commission
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Exhibit A

To Suggestions in Support of Application
for an Order to Show Cause and Order
Requiring Compliance with
Administrative Subpoena
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

In the Matter of an Application to
Enforce the Administrative Subpoena of the

U.S. COMMODITY FUTURES TRADING :
COMMISSION, : Misc. Case No. 16-9010

Petitioner,
V.
CHARLES MCALLISTER,

Respondent.

DECLARATION OF J. ALISON AUXTER IN SUPPORT OF APPLICATION FOR
AN ORDER TO SHOW CAUSE AND ORDER REQUIRING COMPLIANCE
WITH ADMINISTRATIVE SUBPOENA PURSUANT TO 28 U.S.C. 81746

I, J. ALISON AUXTER, do hereby declare as follows:

1. I am over 21 years of age and have personal knowledge of the facts and
circumstances described herein. | am an attorney with the Division of Enforcement (Division) of
the U.S. Commaodity Futures Trading Commission (Commission), 4900 Main Street, Suite 500,
Kansas City, Missouri 64112.

2. On May 5, 2015, the Commission issued a formal order of investigation entitled
“Certain Persons Engaged In Unlawful Retail Commodity Transactions” (as amended July 24,
2015 to designate additional members of the Division) pursuant to Sections 6(c) and 8(a)(1) of
the Commodity Exchange Act (Act), 7 U.S.C. 88 9 and 12(a)(1) (2012), designating Division
staff members to administer oaths and affirmations, subpoena witnesses and compel their

attendance, take evidence, and require the production of any books, papers, correspondence,
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memoranda, records and other tangible things relevant or material to an investigation being
conducted pursuant to Sections 6(c) and 8(a)(1) of the Act. On July 31, 2015, the Order was
amended to include the company BullionDirect Inc. (BDI) and Charles McAllister (McAllister),
an individual (Investigation).

3. The Order, issued pursuant to Section 11.2(b) of the CFTC Regulations, 17 C.F.R.
811.2(b) (2015) (Regulations), authorized Jo Mettenburg and me, among others, to issue
subpoenas and take testimony for the purpose of determining whether BDI, McAllister or other
entities or persons, have engaged in or are engaging in acts or practices in violation of the Act or
Regulations.

4, The Commission’s Investigation regarding BDI is being conducted from the
Commission’s office in Kansas City, Missouri. The attorneys working on the Investigation are
assigned to the Kansas City, Missouri office, the subpoena that is the subject of this action was
issued from, and is returnable to, the Commission’s Kansas City, Missouri office, and the
subpoena required McAllister to appear, produce documents and testify at the Commission’s
Kansas City, Missouri office.

5. BDI is a company formerly located at 700 Lavaca St # 1400 Austin, TX 78701.
Attached as Exhibit 1 is the Company Report concerning BDI from Thompson Reuters CLEAR
prepared on July 21, 2015.

6. According to information obtained in the Investigation thus far, the Commission
has learned that Charles McAllister was the president of BDI until July 20, 2015. (See Exhibit
1)

7. During the course of the Investigation into BDI and McAllister, the Division

uncovered evidence that BDI and McAllister may be in violation of Section 6(c) of the Act, 7

2
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U.S.C. 8 9(c)(1), and/or Regulation 180.1, 17 C.F.R. § 180.1, by engaging in unlawful retail
commodity transactions. In an effort to discover information related to these potential violations,
the Division is seeking information concerning the operations of BDI and related entities Nucleo
Development Company, LLC, Nucleo Exchange and any other related entities (collectively,
Nucleo). BDI maintained the website Nucleo Exchange and claims it is proprietary software that
facilitates precious metals exchanges between buyers and sellers. While the buyers and sellers
connect with each other over the Nucleo Exchange, BDI acts as an intermediary that handles the
trading, validation, insurance, order fulfillment and distribution of the metals between the
marketplace buyers and sellers.

8. McAllister, as the former president of BDI, is likely to have documents and
communications in his possession related to BDI and/or Nucleo. These documents are relevant
and will assist greatly the Commission in determining whether any violations of the Act and/or
Regulations have occurred.

0. As part of its ongoing Investigation, on December 17, 2015 and January 21, 2016,
the Commission issued subpoenas duces tecum to McAllister to appear and testify at the
Commission’s offices in Kansas City, Missouri. Attached as Exhibit 2 is a true and correct copy
of the December 17, 2015 and January 21, 2016 subpoenas.

10. The Division served the December 17, 2015 subpoena, consistent with the
requirements of the Act, on McAllister at an address in Austin, Texas 78749, the most recent

address appearing on a Thompson Reuters CLEAR report. (Exhibit 2; see also Exhibit 3, a true

3
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and correct copy of the Individual Report concerning Charles McAllister from Thompson
Reuters CLEAR prepared on July 21, 2015.)*

11. The December 17, 2015 subpoena required McAllister to appear and testify on
January 7, 2016. In lieu of this appearance on January 7, McAllister was given the option to
produce the requested documents to the Division by January 4, 2016.

12. The Division did not receive a response to this December 17, 2015 subpoena, nor
did McAllister appear.

13. On January 12, 2016, the Division contacted Randy Leavitt, whom the Division
understood to represent McAllister.

14.  After a phone call with Mr. Leavitt on January 20, 2016 in which he agreed to
accept service of the subpoena, on January 21, 2016 the Division issued a second subpoena
duces tecum (Subpoena), which required McAllister to appear and testify on February 11, 2016.
In lieu of this appearance on February 11, 2016, McAllister was given the option to produce the
requested documents to the Division by February 4, 2016.

15. The Division served the Subpoena, consistent with the requirements of the Act, on
Randy Leavitt of The Law Office of Randy T. Leavitt, 1301 Rio Grande Street, Austin, TX
78701, via email to randy@randyleavitt.com, counsel for McAllister. (Exhibit 2.)

16. On February 4, 2016 | had a telephone conversation with Mr. Leavitt about the
Subpoena directed to McAllister and served by the Division on January 21, 2016. Without
admitting the existence of any responsive documents, Mr. Leavitt objected to the Subpoena as
overly broad and unduly burdensome and advised that because he interpreted the Subpoena as

“individual” in nature, McAllister would be asserting a Fifth Amendment claim as to the act of

! Exhibits 2 and 3 have been redacted to comply with Federal Rule of Civil Procedure 5.2 and Commission policies
and procedures relating to privacy. Further, only relevant portions of the CLEAR reports are included in Exhibits 2
and 3, although full CLEAR reports can be provided at the Court’s request.
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producing the requested documents and sent an email confirming McAllister’s assertion of his
Fifth Amendment claim against self-incrimination. (Attached as Exhibit 4 is a true and correct
copy of the February 4, 2016 email from Leavitt to Auxter.)

17. Based on the February 4, 2016 Fifth Amendment privilege assertion, Mr. Leavitt
advised me that McAllister would not produce responsive documents or appear on February 11,
2016, and McAllister in fact did not produce documents or appear on February 11.

18. Jo Mettenburg (also an attorney in the Division) and | arranged for a call with Mr.
Leavitt on February 19, 2016, in order to discuss McAllister’s February 4 assertion of the Fifth
Amendment privilege. On that call we stated our belief that the response to the January 21
subpoena was insufficient, and discussed a potential resolution.

19. Mr. Leavitt stated that he did not want to duplicate efforts, and that if the Division
sought or would seek documents from BDI, that McAllister’s documents would likely be
duplicative of the BDI documents.

20. Ms. Mettenburg and | pointed out that because McAllister ceded control of BDI
on the eve of bankruptcy, neither we nor the restructuring agent of BDI (appointed on the same
day that BDI declared bankruptcy) could be certain that the documents the Division received
from BDI were complete. Mettenburg offered that Mr. Leavitt and the Division could discuss
generally the documents in McAllister’s possession in order to determine if there was some type
of resolution.

21. Mr. Leavitt stated that his client was creating an inventory of the responsive
documents in his possession, and requested that the Division provide him with an inventory of all
documents provided by BDI, which he would then compare against the documents in

McAllister’s possession. Ms. Mettenburg advised him the Division could not provide him with

5
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an inventory of documents received by BDI, if any, because of the confidential nature of the
Division’s investigations.

22. Mr. Leavitt then requested that McAllister be offered immunity if he produced
documents responsive to the Subpoena, based on the act of production privilege.

23. Ms. Mettenburg advised Mr. Leavitt the Division does not believe that the
privilege applies to corporate documents, and that a blanket assertion of the privilege for non-
corporate documents was not proper.

24. On March 8, 2016, Ms. Mettenburg and | again spoke by telephone with Mr.
Leavitt to determine whether McAllister had created the inventory of documents referred to on
the February 19 call, and whether he would produce non-privileged documents responsive to the
Subpoena.

25. Mr. Leavitt confirmed the creation of the inventory by McAllister, but reiterated
his client’s position that he believed he could assert a Fifth Amendment privilege against self-
incrimination with respect to the production of documents requested by the Commission’s
Subpoena.

26. Mr. Leavitt again requested that the Division provide him with an inventory of the
documents received by the Division from BDI, and Ms. Mettenburg again stated that the
Division could not produce such an inventory due to the confidential nature of its investigations.

27. Mr. Leavitt refused to produce the inventory created by McAllister because the
privilege McAllister was asserting was to the “act of production,” not to specific documents.

28. Ms. Mettenburg and | restated the Division’s position that there is no Fifth
Amendment privilege as to corporate documents and that a blanket, non-specific, invocation of

the privilege as to all documents was improper, even if McAllister possessed non-corporate

6
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documents. We again requested that McAllister produce any non-privileged responsive
documents.

29. Mr. Leavitt advised that he would not review McAllister’s thousands of
documents “unless a federal judge tells [him] he has to,” because McAllister has “bigger fish to
fry,” specifically FBI involvement and criminal implications.

30. Ms. Mettenburg asked Mr. Leavitt (or his co-counsel David Botsford) to let us
know within a week whether or not McAllister would produce responsive documents or would
be asserting a Fifth Amendment privilege, and told Mr. Leavitt that if McAllister continued to
assert a blanket privilege, the Division would be forced to consider a subpoena enforcement
action.

31. Three weeks later, on March 29, 2016 Mr. Leavitt responded to an email from me
dated March 22, 2016, and confirmed that McAllister was asserting a “Fifth Amendment claim
to the act of producing such document[s].” (Emphasis in original.) (Attached as Exhibit5 is a
true and correct copy of email correspondence dated March 22 and March 29, 2016.)

32. On April 8, 2016, | sent a letter to Mr. Leavitt setting forth the CFTC’s position
that McAllister has no Fifth Amendment privilege as to corporate documents of BDI and that a
blanket assertion of the Fifth Amendment is an inappropriate response to the Subpoena.
(Attached as Exhibit 6 is a true and correct copy of the April 8, 2016 letter from Auxter to
Leavitt.) The letter asked Mr. Leavitt to provide an adequate response to the Subpoena issued
more than two months prior. (Id.) Otherwise, | advised the Commission would seek a federal
court order enforcing the subpoena with an award of attorney’s fees to the Commission for

seeking such relief. (1d.)
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33. On April 28, 2016, Mr. Leavitt responded to my April 8 letter, and stated that
McAllister had a “viable 5th Amendment privilege to the ‘act of production.”” (Attached as
Exhibit 7 is a true and correct copy of Leavitt’s April 28, 2016 letter to the Division.) Mr.
Leavitt’s letter stated that he “stand[s] willing and ready to cooperate with your agency,” but did
not agree to produce any non-privileged documents. (ld.)

34. To date, McAllister has neither appeared nor produced the documents sought in

the Subpoena.

I declare under penalty of perjury that the foregoing is true and correct.

Executed: May 23, 2016 s/J. Alison Auxter
J. Alison Auxter

8
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Exhibit 1

To the Declaration of J. Alison Auxter
In Support of Application for an Order to
Show Cause and Order Requiring Compliance
with Administrative Subpoena
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Company Report | BULLIONDIRECT, INC. | 07/21/15 09:14 AM | Reference: N/A

Report Section Summary
Business Overview (1)
Quick Analysis Flags (1)
Associate Analytics Chart (1)
Phone Numbers (1)
Businesses with Same Address (3)
Businesses with Same Phone Number (1)
Business Finder Records (1)
D&B Market Identifier Records (1)
Lawsuit Records (1)
Docket Records (2)

Business Contacts/Executives Associated with Business (3)

Business Overview

Company Location (Source: Google Maps)

Yo Duncan!Park

Address: LL 1 700 LAVACA ST
AUSTIN, TX 78701
TRAVIS COUNTY

Ticker Symbol:

Date of Incorporation: 08/30/1999
Year Established:

Status:

Primary SIC Code: 509411
DUNS: 12-544-7990

Current Outstanding Shares:

Case 4:16-mc-09010-NKL Document 2-1 Filed 05/23/16 Page 12 of 78
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Company Report | BULLIONDIRECT, INC. | 07/21/15 09:14 AM | Reference: N/A

Shareholders:
Number of Employees: 5TO9

Fiscal Year End:
Latest Annual Financial Date:

Web Address: www.bulliondirect.com

Business Description:

Quick Analysis Flags

List of Possible Quick Analysis Flags

OFAC listing No
Global Sanctions No
Business Address Used as Residential Address No
Prison Address on Record No
P.O. Box listed as Address No
Bankruptcy No
Other Listings Linked to Business Phone Number YES
Other Businesses Linked to the Business Address No
Other Businesses Linked to Same FEIN No
Key Nature of Suit No
Pending Class Action No
Change in Principal Leadership No
Going Concern No
MSB listing No

REDACTED
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REDACTED
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Company Report | BULLIONDIRECT, INC. | 07/21/15 09:14 AM | Reference: N/A

Mcallister, Charles H AUSTIN, TX 78701 Number NO
REDACTED Shared Phone
. Number
Mcallister, Charles H NO
Named
AUSTIN, TX 78749 Executive

Phone Numbers

1. Business Phone #
BULLIONDIRECT, INC. (512) 462-2646

Businesses with Same Address

700 LAVACA ST, AUSTIN, TX 78701

NO

NO

Company Name

REDACTED
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REDACTED

NUCLEO DEVELOPMENT COMPANY, LLC
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REDACTED

700 LAVACA ST # 1400, AUSTIN, TX 78701
TRAVIS

REDACTED

NUCLEO DEVELOPMENT COMPANY, LLC
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REDACTED
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REDACTED

700 LAVACA ST STE 1400, AUSTIN, TX 78701-3102
TRAVIS

REDACTED
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REDACTED
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REDACTED

Businesses with Same Phone Number

(512) 462-2646

Business
BULLIONDIRECT, INC.

BULLIONDIRECT, INC

Business Finder Records
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Company Report | BULLIONDIRECT, INC. | 07/21/15 09:14 AM | Reference: N/A

Business Name:

Business Address:
County:

Primary SIC:

Franchise/Specialty:

Organization:

Publicly-Held Business:

Employees at Location:

Ad Size:

Contact for Location:

BULLION DIRECT INC

700 LAVACA ST # 1400
AUSTIN, TX 78701
TRAVIS

Phone:

509411 METALS-PRECIOUS Business Specific SIC:

SHEET WIRE TUBING
(WHLS)

FIRM

5TO9
REGULAR LISTING
MCALLISTER, CHARLES

Data by Infogroup, Copyright 2015, All Rights Reserved.
D&B Market Identifier Records

700 LAVACA ST STE 1400 AUSTIN, TX 78701

TRAVIS COUNTY

Business Name:
Date of Incorporation:
Year Started:

Business Address:

County:
Executive Name:
Executive Name:

Line of Business:

Primary SIC:

Primary SIC:

Annual Sales:
1-Yr-Ago:
3-Yr-Ago:

Sales Growth:
Number of Accounts:
Employees Total:
1-Yr-Ago:
3-Yr-Ago:

MSA Code:
Square Footage:
Bank Name:
Accounting Firm:

Business Is A:

BULLIONDIRECT, INC.

1999

700 LAVACA ST STE 1400

AUSTIN, TX 78701

TRAVIS COUNTY

CHARLES H MCALLISTER
REDACTED

COMMODITY CONTRACT

BROKER

6221

6221 0000

$1,600,000-ESTIMATED
$ NOT AVAILABLE

$ NOT AVAILABLE

%

16
16
16
0640
3100

SINGLE LOCATION
SMALL BUSINESS

Additional Business
Information:
Status:

Sales from Location:

Population of Area:

Title:

Related Name(s):

State of Incorporation:
Phone:

Executive Title:
Executive Title:
Industry Group:

SIC Description:

SIC Description:
Annual Sales Revision Date:
Sales Territory:

Net Worth:

Employees Here:
Employment Growth:
MSA Name:
Occupancy Type:

Bank DUNS Number:

Establishment Is:

(512) 462-2646

$10,000 TO 19,999
500,000 PLUS

OWNER

(512) 462-2646

PRESIDENT

MANAGER

FINANCE, INSURANCE,
AND REAL ESTATE
COMMODITY CONTRACTS
BROKERS, DEALERS
COMMODITY CONTRACTS
BROKERS, DEALERS, NSK
06/18/2015

u.s.

16-ACTUAL
%

AUSTIN-SAN MARCOS, TX
OWNED

US OWNED

Case 4:16-mc-09010-NKL Document 2-1 Filed 05/23/16 Page 22 of 78
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DUNS: 12-544-7990
Parent Company Name:

Ultimate Company Name:
Headquarters Company Name:

Last Update to Record: 05/20/2015

Parent Company DUNS
Number:

Ultimate Company DUNS
Number:

Headquarters Company DUNS
Number:

Data by Dun & Bradsreet COPYRIGHT © 2015 DUN & BRADSTREET, INC.

Lawsuit Records

Case Number: D1GN06004108

PLAINTIFF INFORMATION
Plaintiff Name:

DOB:

Business Dun(s):
SSN(s):

REDACTED

DEFENDANT INFORMATION
Defendant Name: BULLION DIRECT INC
Role:

DOB:

Business Dun(s):
SSN(s):

COURT & CASE INFORMATION
Case Title:

Case Status:

Estate Status:

Date Filed:

Filing Type:

Filing Office Address:

10/27/2006

1000 GUADALUPE

AUSTIN, TX 78701

County: TRAVIS

Judge:

Court Name:
DISTRICT COURT

Trial Type:

Trial Date:

Docket Records

Docket Title Docket Number Filing Date
1. BULLION 1:10-CV-00313 02/26/2010

DIRECT, INC. v.

KAPPOS

Case 4:16-mc-09010-NKL Document 2-1

Page 13 of 14

TRAVIS COUNTY CIVIL

Case Title:

Gender:

Headquarters' Dun(s):

Foreign Registration:
Gender:

Headquarters' Dun(s):
Driver's License:

Case Number: D1GN06004108
Status Date: 10/27/2006
Case Description:
Location Filed: TRAVIS
State Filed: TX
Reported Date: 10/27/2006
Court Location:
Court Phone:
Trial Length:
Court Nature of Suit
D.D.C. OTHER
STATUTES:
OTHER

bate 10/27/2006
Filed:

Company Interest
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Company Report | BULLIONDIRECT, INC. | 07/21/15 09:14 AM | Reference: N/A

STATUTORY
ACTIONS
(890),0THER
FEDERAL
STATUTES,OTHER
FEDERAL
STATUTORY
ACTIONS

2. BULLION 1:10-CV-00313  02/26/2010 D.D.C. OTHER Plaintiff
DIRECT, INC. v. STATUTES:
KAPPOS OTHER

STATUTORY
ACTIONS
(890),0THER
FEDERAL
STATUTES,OTHER
FEDERAL
STATUTORY
ACTIONS

Business Contacts/Executives Associated with Business

CHARLES, MCALLISTER OWNER
REDACTED MANAGER
CHARLES, H, MCALLISTER PRESIDENT

Report section(s) with no matches

People with Same Address, People with Same Phone Number, FEIN Records, Fictitious Business Names, Executive
Affiliations, Executive Profile Records, WORLDSCOPE Company Profile, Current Stock Price & Trading Data, Stock
Performance, Annual Financials, Supplementary Data, Growth Rates, Fundamental Ratios, Money Service Business
Records, Foreign Business Statistics, Exchange Rates, D&B PCI, WorldBase Records, Corporate Filings,
WORLDSCOPE Executive Officers, Business Profile Records, Current Officers & Directors, Previous Officers ,
Global Sanctions, Arrest Records, Criminal Records, Professional Licenses, OFAC Infractions, Liens & Judgments,
Federal Case Law, State Case Law, Bankruptcy Records, Real Property & Deed Transfers, Real Property
Pre-Foreclosure Records, UCC Filings, SEC Filings, Other Documents Related to SEC Filings, Other Securities
Filings, DMV Records, FAA Aircraft Registrations, Watercraft, Excluded Parties List System
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Exhibit 2

To the Declaration of J. Alison Auxter
In Support of Application for an Order to
Show Cause and Order Requiring Compliance
with Administrative Subpoena
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U.S. COMMODITY FUTURES TRADING COMMISSION
4900 Main Street, Suite 500
Kansas City, Missouri 64112
Telephone: (816) 960-7700
Facsimile: (816) 960-7750

T . o\
Dy www.cftc.gov
Division of J. ALISON AUXTER
Enforcement TRIAL ATTORNEY

(816) 960-7718
AAUXTER@CF’['C.GOV

January 21, 2016

Via Electronic Mail to randy@randyleavitt.com

Charles McAllister

c/o Randy Leavitt

The Law Office of Randy T. Leavitt
1301 Rio Grande Street

Austin, TX 78701

Re:  Certain Persons Engaged In Unlawful Retail Commodity Transactions
Dear Mr. McAllister:

Enclosed is a subpoena issued by the Division of Enforcement (Division) of the
U.S. Commodity Futures Trading Commission (CFTC) in connection with an ongoing
investigation. The subpoena requires the custodian of records to appear and testify before the
CFTC, at 4900 Main Street, Suite 500, Kansas City, MO 64112 on February 11, 2016, at 9:30
a.m., and continuing from day to day until completed, and to produce certain documents. The
custodian of records is excused from appearing at the appointed time for testimony if the documents
requested by the subpoena are produced by February 4, 2016, in compliance with the requirements
set forth in Schedule A to the subpoena. Please contact me upon receipt of this subpoena.

The Division requests that you not inform any persons of the existence of this subpoena.
[f you have any concerns in this regard, please contact me immediately by phone before
notifying any other persons.

Enclosed for your reference is an eleven-page document entitled CFTC Data Delivery
Standards, which details how to produce electronic data to the CFTC. If you have any
questions, you can reach me at (816) 960-7718.

Sincerely,

J. Alison Auxter
Enclosures (2)
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U.S. COMMODITY FUTURES TRADING COMMISSION
4900 Main Street, Suite 500 Kansas City, Missouri 64112
Telephone: (816) 960-7700
Facsimile: (816) 960-7750
www.cftc.gov

Division of
Enforcement

SUBPOENA DUCES TECUM

January 21, 2016
TO: Charles McAllister

YOU ARE HEREBY COMMANDED to appear before Margaret Aisenbrey, Alison Auxter,
Jennifer Chapin, Lauren Fulks, Rachel Hayes, James Humphrey, Rebecca Jelinek,
Jeffrey LeRiche, Charles Marvine, Jo Mettenburg, Christopher Reed, Peter Riggs, Elsie
Robinson, Thomas Simek, Allison Sizemore, Nicholas Sloey and Stephen Turley, officers of the
U.S. Commodity Futures Trading Commission (CFTC), at the CFTC’s Kansas City Office, 4900
Main Street, Suite 500, Kansas City, MO 64112, on February 11, 2016 at 9:30 a.m., to give
-testimony under oath and to produce all books, papers, documents, and other tangible things
specified in the attached Schedule A in connection with the investigation conducted by the CFTC
in the matter of’

Certain Persons Engaged In Unlawful Retail Commodity Transactions

Production of the requested records by the close of business on February 4, 2016 in accordance
with the instructions contained in the attached Schedule A, will satisfy the requirements of this

subpoena and obviate the need for a personal appearance by you.
L T T T T T T T T R R R T

FAILURE TO COMPLY WITH THIS SUBPOENA MAY RESULT IN THE
COMMENCEMENT OF A LEGAL ACTION IN THE UNITED STATES DISTRICT
COURT TO COMPEL COMPLIANCE WITH THE REQUIREMENTS HEREOF.

Bt s R R R R R e R R R R

Mﬂf?’

J. Alison Auxt%/

Issued January 21, 2016 in Kansas City, MO by:
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NOTICES TO WITNESS:

Fees and Mileage: Fees and mileage need not be tendered to the witness upon service of a subpoena issued in
behalf of an officer or employee of the CFTC. 28 U.S.C. § 1825(c); 31 US.C. § 3324(b); 17 C.F.R. § 11.4.
However, affer giving testimony pursuant to this subpoena, the witness may request of the Commission, and the
Commission will pay, the same fees and mileage that are paid to witnesses in the courts of the United States. 17
CIF.R §11.4; see also 28 US.C. § 1821.

False, Misleading or Fraudulent Statements: Making a false, misleading or fraudulent statement in testimony or
documents produced in response to this subpoena may be a civil andior criminal violation that can result in
punishment by fine or imprisonment or both. Specifically, a false, misleading or fraudulent statement of material
Sact or omission of material fact that is necessary to make a statement not misleading, may constitute a violation of
Section 6(c)(2) of the Commodity Exchange Act (7 U.S.C. §§ 9(2)), Section 9(a)(3) of the Commodity Exchange Act
(7 US.C. §13(a)(3)), and/or Section 1001 of Title 18, Crimes and Criminal Procedure (18 US.C. §1001)
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RETURN OF SERVICE

In the Case of a Natural Person:

[]
e

[]
[]
[]
L]

[X]

handing it to the person named herein.

leaving it at the person's office with the following person in charge:

leaving it at the person's office in the following conspicuous place:

leaving it at the person's usual place of abode, street address:

mailing by certified or registered mail to the following address:

mailing by UPS to the following address:

the following method by which actual notice was given:

Electronic mail to randy@randyleavitt.com

In the case of service upon other than a natural person:

[]

[]

[]

[]

handing it to the following registered agent for service or other officer, director or agent in charge
of such office (name & title):

certified or registered mail to the entity’s following agent or lepr'esentafivc:

mailing by UPS to the following address:

the following method by which actual notice was given:

I declare under penalty of perjury under the laws of the United States of America that the foregoing is
frue and correct and that I served this subpoena in accordance with the method noted above.

Dated: January 21, 2016 (&M &’6/ Ud;’ N

J. Alison Auxter\_/
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SCHEDULE A

DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions are expressly incorporated into each specific demand for
production as if fully stated therein:

A.

The terms “McAllister,” “you” and “your” shall refer to Charles McAllister as well as his
agents, employees, assigns or representatives.

The term “BDI” shall refer to Bullion Direct Inc,

The term “Nucleo” shall refer to Nucleo Development Company, LLC, Nucleo Exchange,
and any related entities.

The term “CFTC” refers to the U.S. Commodity Futures Trading Commission.

“Including” and “includes” are used in the broadest sense of the terms and specification of
a particular matter included in a request and is not meant to exclude any other documents
that might be responsive to a specific request.

The terms “communication” and “communications” refer to all manners of transmitting or
receiving information, opinions, or thoughts, orally, in writing, in person, telephonically,
electronically, or by any other means.

“Relating to” means analyze, appraise, assess, characterize, comment on, concern, consider,
constitute, contain, deliberate, delineate, describe, discuss, evaluate, evidence, explicate,
pertain to, recommend, record, refer to, reflect, report on, set forth, show, or study.

“Person” means any natural person, and includes individuals, partnerships, corporations,
trusts, any business, legal, or governmental entities, associations, or political subdivisions.

The term “document(s),” for purposes of this request, is any writing, drawing, graph, chart,
photograph, phonographic record, audio tape, videotape, computer disk, or any other data
compilation from which information can be obtained or translated, if necessary, through
detection devices into reasonably usable form. “Document(s)” means all writings or
printed matter of any kind, including, without limitation: records, correspondence,
memoranda, notes, rolodexes, address books, diaries, statistics, e-mail, letters, telegrams,
minutes, contracts, reports, studies, checks, statements, receipts, returns, summaties,
pamphlets, books, prospectuses, interoffice or intraoffice communications, telephone
message slips, offers, notations of conversations, bulletins, drawings, plans, computer
printouts, computer input or output, teletypes, facsimiles, invoices, worksheets, ledger
books, books of accounts, and all drafts, alterations, modifications, changes and
amendments of any of the foregoing. The term “document(s)” also includes all graphic or
aural records or representations of any kind, including without limitation, photographs,
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chaits, graphs, microfilm, videotape, recordings, motion pictures, tapes, cassettes, digital
images and discs.

The term “document(s)” also refers to each and every document in your actual or
constructive possession, including but not limited to: (i) all documents within your custody
or control or the custody or control of any of your present or former agents, employers,
employees, partners, and (i) all documents which you have a legal or equitable right to
obtain from another person. A draft or non-identical copy is a separate document within the
meaning of this term. “Document(s)” also includes the file and folder tabs associated with
each original and copy. You should produce the specified materials to the CFTC as they are
kept in the usual course of business or shall organize and label them to correspond with the
categories in this request.

L The term “possession” denotes actual or constructive possession. For example, a document
is in your possession if it is within your custody or control, if you have a legal or equitable
right to obtain such document from another person, or if it is in the custody or control of any
of your attorneys, agents, representatives or assigns.

K. If any of documents responsive to any of the paragraphs of this Schedule A will not be
produced on the basis of a claim of privilege, or for any other reason, please set forth the
following information concerning each documents:

i) the type and title of the document;
ii) the date of the document;
iii) the person who prepared or wrote the document;

iv)  adescription of the document's subject matter and physical size;

V) the address of each recipient of the original or a copy of the document, together
with the date or approximate date which each recipient received the document;

vi) all other persons to whom the contents of the document have been disclosed, the
date of such disclosure, and the means of such disclosure; and

vii)  the nature of the privilege or the rule of law relied upon, including who is
asserting the privilege or rule, and the basis for the privilege or rule, or other

reason for non-production.

L. If you decline to produce a document because you believe that the document has been
destroyed, provide the following information for this document:

i) the type and title of the document;

ii) the date of the document;
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1it) the person who prepared or wrote the document;
iv) a description of the document's subject matter and physical size;

V) the address of each recipient of the original or a copy of the document, together
with the date or approximate date that each recipient received the document;

vi) all other persons to whom the contents of the document have been disclosed, the
date such disclosure took place, and the means of such disclosure;

vii)  the date the document was destroyed; and
viii)  the person who ordered or authorized such destruction.

References to the singular shall include the plural and references to the plural shall include
the singular.

Any reference to a person or entity shall include any natural person or any business, legal, or
governmental entity or association, and any such person's or entity's directors, officers,
employees, agents, representatives, receivers, transferees, beneficiaries, assigns, partners,
affiliates, successors in interest, employees, attorneys, consultants, accountants and
representatives.

All documents called for by this subpoena are to be produced in unredacted form. If you
make any redactions, such redactions must be clearly marked and the reasons for such
redactions must be given in accordance with paragraph “M” above.

If any documents are called for by more than one specification, it is not necessary to submit
more than one copy of the document.

Please produce all documents in electronic format in accordance with the CFTC Division of
Enforcement’s Data Delivery Standards, enclosed herein. All documents should be

complete, legible, and arranged in chronological order.

This subpoena should be deemed to be continuing. If additional documents are located,
supplementation should be made promptly.

Please produce documents responsive to requests specified in Schedule A for the time
period July 1, 2010 through the date of this Request (the “Relevant Period™).
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4.

REQUESTS FOR PRODUCTION

Copies of all documents and communications in your possession related to BDI.

Copies of all documents and communications in your possession related to Nucleo.
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U.S. COMMODITY FUTURES TRADING COMMISSION
4900 Main Street, Suite 500
Kansas City, Missouri 64112
Telephone: (816) 960-7700
Facsimile: (816) 960-7750
www.cftc.gov

Division of J. ALISON AUXTER
TRIAL ATTORNEY

Enforcement (816)960.7718
AAUXTER@CFTC.GOV
December 17, 2015
Via UPS
Charles McAllister
Austin, TX 78749

Re:  Certain Persons Engaged In Unlawful Retail Commodity Transactions
Dear Mr. McAllister:

Enclosed is a subpoena issued by the Division of Enforcement (Division) of the
U.S. Commodity Futures Trading Commission (CFTC) in connection with an ongoing
investigation. The subpoena requires the custodian of records to appear and testify before the
CFTC, at 4900 Main Street, Suite 500, Kansas City, MO 64112 on January 7, 2016, at 9:30 a.m.,
and continuing from day to day until completed, and to produce certain documents. The
custodian of records is excused from appearing at the appointed time for testimony if the documents
requested by the subpoena are produced by January 4, 2016, in compliance with the requirements
set forth in Schedule A to the subpoena. Please contact me upon receipt of this subpoena.

The Division requests that you not inform any persons of the existence of this subpoena.
If you have any concerns in this regard, please contact me immediately by phone before
notifying any other persons.

Enclosed for your reference is an eleven-page document entitled CFTC Data Delivery
Standards, which details how to produce electronic data to the CFTC. Also enclosed is a

Statement to Persons Providing Information About Themselves to the Commodity Futures
Trading Commission. If you have any questions, you can reach me at (816) 960-7718.

Sincerely,
J. Alison Auxter
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U.S. COMMODITY FUTURES TRADING COMMISSION
4900 Main Street, Suite 500 Kansas City, Missouri 64112
Telephone: (816) 960-7700
Facsimile: (816) 960-7750
www.cftc.gov

Division of
Enforcement

SUBPOENA DUCES TECUM

December 17, 2015

T Charles McAllister

YOU ARE HEREBY COMMANDED to appear before Margaret Aisenbrey, Alison Auxter,
Jennifer Chapin, Lauren Fulks, Rachel Hayes, James Humphrey, Rebecca Jelinek,
Jeffrey LeRiche, Charles Marvine, Jo Mettenburg, Christopher Reed, Peter Riggs, Elsie
Robinson, Thomas Simek, Allison Sizemore, Nicholas Sloey and Stephen Turley, officers of the
U.S. Commodity Futures Trading Commission (CFTC), at the CFTC’s Kansas City Office, 4900
Main Street, Suite 500, Kansas City, MO 64112, on January 7, 2016 at 9:30 a.m., to give
testimony under oath and to produce all books, papers, documents, and other tangible things
specified in the attached Schedule A in connection with the investigation conducted by the CFTC
in the matter of:

Certain Persons Engaged In Unlawful Retail Commodity Transactions

Production of the requested records by the close of business on January 4, 2016 in accordance
with the instructions contained in the attached Schedule A, will satisfy the requirements of this
subpoena and obviate the need for a personal appearance by you.

e e e e e e e e e e e o e o o s o o o o o o o o e o o e et o s ke e e e
FAILURE TO COMPLY WITH THIS SUBPOENA MAY RESULT IN THE

COMMENCEMENT OF A LEGAL ACTION IN THE UNITED STATES DISTRICT
COURT TO COMPEL COMPLIANCE WITH THE REQUIREMENTS HEREOF.

Feddh ke dRh Rt R iRk d R itk d kil ikl kb b d e h ke ddhdhddhhddhdhddd R iRk dhdnhd R

Issued December 17, 2015 in Kansas City, MO by:
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NOTICES TO WITNESS:

Fees and Mileage: Fees and mileage need not be tendered to the witness upon service of a subpoena issued in
behalf of an officer or employee of the CFTC. 28 US.C. § 1825(c); 31 US.C. § 3324(b); 17 C.F.R. § 11.4.
However, after giving testimony pursuant to this subpoena, the witness may request of the Conumission, and the

Commission will pay, the same fees and mileage that are paid to witnesses in the courts of the United States. 17
C.F.R. §11.4; see also 28 U.S.C. § 1821.

False, Misleading or Fraudulent Statements: Making a false, misleading or fiaudulent statement in testimony or
documents produced in response to this subpoena may be a civil and/or criminal violation that can result in
punishment by fine or imprisonment or both. Specifically, a false, misleading or fraudulent statement of material
Jact or omission of material fact that is necessary to make a statement not misleading, may constitute a violation of
Section 6(c)(2) of the Commodity Exchange Act (7 U.S.C. §§ 9(2)), Section 9(a)(3) of the Commodity Exchange Act
(7 US.C. §13(a)(3)), and/or Section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. §1001)
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RETURN OF SERVICE

In the Case of a Natural Person:

[] handing it to the person named herein.

[] leaving it at the person's office with the following person in charge:
[] leaving it at the person's office in the following conspicuous place:
[] leaving it at the person's usual place of abode, street address:

[] mailing by certified or registered mail to the following address:

[X] mailing by UPS to the following address:
REDACTED

Austin, TX 78749

[] the following method by which actual notice was given:

In the case of service upon other than a natural person:

[] handing it to the following registered agent for service or other officer, director or agent in charge
of such office (name & title): '

[1] certified or registered mail to the entity’s following agent or representative:

[1] mailing by UPS to the following address:

[] the following method by which actual notice was given:

I declare under penalty of perjury under the laws of the United States of America that the foregoing is
true and correct and that 1 served this subpoena in accordance with the method noted above.

Dated: December 17,2015
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SCHEDULE A

DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions are expressly incorporated into each specific demand for
production as if fully stated therein:

A.

e

The terms “McAllister,” “you” and “your” shall refer to Charles McAllister as well as his
agents, employees, assigns or representatives.

The term “BDI” shall refer to Bullion Direct Inc.

The term “Nucleo” shall refer to Nucleo Development Company, LLC, Nucleo Exchange,
and any related entities.

The term “CFTC? refers to the U.S. Commodity Futures Trading Commission.

“Including” and “includes™ are used in the broadest sense of the terms and specification of
a particular matter included in a request and is not meant to exclude any other documents
that might be responsive to a specific request.

The terms “communication” and “communications” refer to all manners of transmitting or
receiving information, opinions, or thoughts, orally, in writing, in person, telephonically,
electronically, or by any other means.

“Relating to” means analyze, appraise, assess, characterize, comment on, concern, consider,
constitute, contain, deliberate, delineate, describe, discuss, evaluate, evidence, explicate,
pertain to, recommend, record, refer to, reflect, report on, set forth, show, or study.

“Person” means any natural person, and includes individuals, partnerships, corporations,
trusts, any business, legal, or governmental entities, associations, or political subdivisions.

The term “document(s),” for purposes of this request, is any writing, drawing, graph, chart,
photograph, phonographic record, audio tape, videotape, computer disk, or any other data
compilation from which information can be obtained or translated, if necessary, through
detection devices into reasonably usable form. “Document(s)” means all writings or
printed matter of any kind, including, without limitation: records, correspondence,
memoranda, notes, rolodexes, address books, diaries, statistics, e-mail, letters, telegrams,
minutes, contracts, reports, studies, checks, statements, receipts, returns, summaries,
pamphlets, books, prospectuses, interoffice or intraoffice communications, telephone
message slips, offers, notations of conversations, bulletins, drawings, plans, computer
printouts, computer input or output, teletypes, facsimiles, invoices, worksheets, ledger
books, books of accounts, and all drafts, alterations, modifications, changes and
amendments of any of the foregoing. The term “document(s)” also includes all graphic or
aural records or representations of any kind, including without limitation, photographs,
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charts, graphs, microfilm, videotape, recordings, motion pictures, tapes, cassettes, digital
images and discs.

The term “document(s)” also refers to ecach and every document in your actual or
constructive possession, including but not limited to: (i) all documents within your custody
or control or the custody or control of any of your present or former agents, employers,
employees, partners, and (ii) all documents which you have a legal or equitable right to
obtain from another person. A draft or non-identical copy is a separate document within the
meaning of this term. “Document(s)” also includes the file and folder tabs associated with
each original and copy. You should produce the specified materials to the CFTC as they are
kept in the usual course of business or shall organize and label them to correspond with the
categories in this request.

J; The term “possession” denotes actual or constructive possession. For example, a document
is in your possession if it is within your custody or control, if you have a legal or equitable
right to obtain such document from another person, or if it is in the custody or control of any
of your attorneys, agents, representatives or assigns.

K. If any of documents responsive to any of the paragraphs of this Schedule A will not be
produced on the basis of a claim of privilege, or for any other reason, please set forth the
following information concerning each documents:

1) the type and title of the document;
i) the date of the document;
1ii) the person who prepared or wrote the document;

iv) a description of the document's subject matter and physical size;

V) the address of each recipient of the original or a copy of the document, together
with the date or approximate date which each recipient received the document;

vi) all other persons to whom the contents of the document have been disclosed, the
date of such disclosure, and the means of such disclosure; and

vii)  the nature of the privilege or the rule of law relied upon, including who is
asserting the privilege or rule, and the basis for the privilege or rule, or other

reason for non-production.

Ex If you decline to produce a document because you believe that the document has been
destroyed, provide the following information for this document:

i) the type and title of the document;

i) the date of the document;
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iii) the person who prepared or wrote the document;
iv) a description of the document's subject matter and physical size;

V) the address of each recipient of the original or a copy of the document, together
with the date or approximate date that each recipient received the document;

vi) all other persons to whom the contents of the document have been disclosed, the
date such disclosure took place, and the means of such disclosure;

vii)  the date the document was destroyed; and
viii)  the person who ordered or authorized such destruction.

References to the singular shall include the plural and references to the plural shall include
the singular.

Any reference to a person or entity shall include any natural person or any business, legal, or
governmental entity or association, and any such person's or entity's directors, officers,
employees, agents, representatives, receivers, transferees, beneficiaries, assigns, partners,
affiliates, successors in interest, employees, attorneys, consultants, accountants and
representatives.

All documents called for by this subpoena are to be produced in unredacted form. If you
make any redactions, such redactions must be clearly marked and the reasons for such
redactions must be given in accordance with paragraph “K” above.

If any documents are called for by more than one specification, it is not necessary to submit
more than one copy of the document.

Please produce all documents in electronic format in accordance with the CFTC Division of
Enforcement’s Data Delivery Standards, enclosed herein. All documents should be
complete, legible, and arranged in chronological order.

This subpoena should be deemed to be continuing. If additional documents are located,
supplementation should be made promptly.

Please produce documents responsive to requests specified in Schedule A for the time
period July 1, 2010 through the date of this Request (the “Relevant Period™).
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2,

REQUESTS FOR PRODUCTION

Copies of all documents and communications in your possession related to BDI.

Copies of all documents and communications in your possession related to Nucleo.
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U.S. COMMODITY FUTURES TRADING COMMISSION
WASHINGTON, D.C. 20581

Statement to Persons Providing Information about Themselves to
the Commodity Futures Trading Commission

This document sets forth your legal rights and responsibilities as a person requested to supply
information about yourself voluntarily, as a person with recordkeeping obligations under the
Commadity Exchange Act or CFTC regulations, or as a person directed to provide sworn
testimony or produce documents pursuant to a subpoena of the Commodity Futures Trading
Commission (“Commission” or “CFTC"). When applicahle, this statement also provides
important information about the deposition process for persons providing testimony. Unless
stated otherwise, the information below applies whether you are providing information
voluntarily, pursuant to the recordkeeping obligations of a registrant, or pursuant to subpoena.

FALSE STATEMENTS AND DOCUMENTS

Any person who knowingly and willfully makes false or fraudulent statements, whether under oath
or otherwise, or falsifies, conceals or covers up a material fact, or submits any false writing or
document, knowing it to contain false, fictitious or fraudulent information, is subject to the criminal
penalties set forth in 18 U.S.C. § 1001, which include imprisonment of not more than five years,
imposition of a substantial fine under the Federal Sentencing Guidelines, or both.

It shall also be unlawful for any person to make any false or misleading statement of a material fact
to the Commission, including in any registration application or any report filed with the Commission
under this Act, or any other information relating to a swap, or a contract of sale of a commodity, in
interstate commerce, or for future delivery on or subject to the rules of any registered entity, or to
omit to state in any such statement any material fact that is necessary to make any statement of a
material fact made not misleading in any material respect, if the person knew, or reasonably should
have known, the statement to be false or misleading, as set forth in Section 6(c)(2) of the Commodity
Exchange Act, 7 U.S.C. § 9(2).

PRIVACY ACT

To restrict unauthorized dissemination of personal information, the Privacy Act of 1974, 5 U.S.C.
§ 552a, limits an agency’s ability to disclose such information." Under the Privacy Act, the
Commission may disclose protected information as follows: when the individual to whom the
record pertains consents in writing; when officers and employees of the Commission need the
record to perform their duties; when required by the terms of the Freedom of Information Act, 5
U.S.C. § 552; or when disclosure is for a “routine use” (i.e., one compatible with the purpose for
which the information was collected).

' Individuals should refer to the full text of the Privacy Act, 5 U.S.C. § 552a, to the Commission’s Regulations, 17 C.F.R. §
146, and the CFTC’s compilation of System of Record Notices, 76 Fed. Reg. 5974 (Feb. 2, 2011), for a complete list of
authorized disclosures and coverage of the Act. Only those disclosures arising most frequently are mentioned in this
document.

1
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The Privacy Act also requires that, in certain situations, individuals requested to provide
information about themselves receive notice of the following:

1 AUTHORITY FOR SOLICITATION OF INFORMATION.

a. Recordkeeping for Registered Persons (other than Registered Swap Dealers and
Major Swaps Participants). Sections 4f, 4g and 4n of the Commodity Exchange Act, 7
U.S.C. §§ 6f, 6g, 6n, and Commission Regulations 1.12, 1.14, 1.18, 1.25, 1.31, 1.33,
1.34, 1.35, 1.37, 1.55, 3.12, 4.23, 4.33, 32.7 and 33.7, 17 C.F.R. §§ 1.12, 1.14, 1.18,
1.25, 1.31, 1.33, 1.34,1.35, 1.37, 1.55, 3.12, 4.23, 4.33, 32.7, 33.7, require Registered
Persons other than Registered Swap Dealers and Major Swaps Participants to keep
records and reports of transactions and positions in commodities for future delivery on
any board of trade in the United States or elsewhere. Registered Persons must also
keep books and records pertaining to such transactions (including daily trading records,
customer records, and information concerning volume of trading) in the form and
manner and for such period of time required by the Commission. All such books and
records must be made available for inspection by any representative of the
Commission or the Department of Justice.

b. Recordkeeping for Members of a Registered Entity. Commission Regulations 1.31, 1.35
and 1.37, 17 C.F.R. §§ 1.31, 1.35, 1.37, require Members of a Registered Entity to keep
records and reports of transactions and positions in commodities for future delivery and
options on any board of trade in the United States or elsewhere, as well as cash
commodities. Members of a Registered Entity must also keep books and records
pertaining to such transactions (including daily trading records, customer records, and
information concerning volume of trading) in the form and manner and for such period of
time required by the Commission. All such books and records must be made available
for inspection upon request by any representative of the Commission or the Department
of Justice. Commission Rule 1.40, 17 C.F.R. § 1.40, requires each Member of a
Registered Entity to furnish to the Commission certain reports concerning crop or market
information or conditions that affect or tend to affect the price of any commodity.

c. Recordkeeping for Large Traders. Section 4i of the Commodity Exchange Act, 7 U.S.C. §
6i, and Commission Regulations 1.31 and 18.05, 17 C.F.R. §§ 1.31, 18.05, require Large
Traders to keep books and records showing, among other things, all details concerning
all positions and transactions in the commaodity, and in its products and by-products,
whether executed through a contract for future delivery, an option contract or a cash
contract, and whether such contract is executed through a board of trade, an exempt
commercial market, an exempt board of trade, a foreign board of trade or an over-the-
counter transaction. All such books and records, and pertinent information concerning
the underlying positions, transactions or activities, must be made available for inspection
in a form acceptable to the Commission upon request by any representative of the
Commission.

d. Recordkeeping for Registered Swap Dealers and Major Swaps Participants. Sections 4r
and 4s of the Commodity Exchange Act, 7 U.S.C. §§ 6r, 6s, and Commission
Regulations 1.31, 23.201, 23.202, 23.203, 23.504, 23.505, 23.603, 23.606, 45.2, and
46.2, 17 C.F.R. §§ 1.31, 23.201, 23.202, 23.203, 23.504, 23.505, 23,603, 23.606, 45.2,
46.2, require Swap Dealers (“SDs") and Major Swaps Participants (“MSPs”) to keep
records of all activities relating to their business with respect to swaps. The records
must be readily accessible throughout the life of the swap and for two years following its
termination, and retrievable by the SD or MSP within three business days during the
remainder of the retention period. Each SD and MSP shall make available for
disclosure to and inspection by the Commission and its prudential regulator, as

2
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applicable, all information required by, or related to, the Commodity Exchange Act and
Commission Regulations, including: (i) the terms and condition of its swaps; its swaps
trading operations, mechanisms, and practices; financial integrity and risk management
protections relating to swaps; and (iv) any other information relevant to its trading in
swaps. Such information shall be made available promptly, upon request, to
Commission staff and the staff of the applicable prudential regulator, at such frequency
and in such manner as is set forth in the Commodity Exchange Act, Commission
regulations, or the regulations of the applicable prudential regulator.

e. Recordkeeping by Swaps Participants who are not Registered. Section 4r of the
Commodity Exchange Act, 7 U.S.C. § 6r, and Commission Regulations 1.31, 45.2, and
46.2, 17 C.F.R. §§ 1.31, 45.2, 46.2, require non-SD/MSP counterparties to keep records
with respect to each swap in which they are a counterparty. Required records must be
kept by all swap counterparties throughout the existence of a swap and for five years
following termination of the swap. In the case of a non-SD/MSP counterparty, the
records must be retrievable by the counterparty within five business days throughout the
retention period.

f. Investigations. Sections 6(c) and 8(a) of the Commodity Exchange Act, 7 U.S.C. §§ 9,
12(a), and Commission Rule 11.2, 17 C.F.R. § 11.2, authorize the Commission to
conduct investigations. In the course of any investigation or proceeding, the
Commission or an officer designated by the Commission may administer oaths and
affirmations, subpoena witnesses, compel their attendance, take evidence, require
production of documents, and secure voluntary statements or submissions.

g. Whistleblowers. Section 23 of the Commodity Exchange Act, 7 U.S.C. § 26, and
Commission Rule 165, 17 C.F.R. § 165, authorize the Commission to obtain information
from persons seeking to participate in the Commission’s whistleblower program.
Commission staff may request information from prospective whistleblowers to determine
whether a tip or complaint relates to a violation of the Commaodity Exchange Act, to
further an investigation into any such violation, and/or to determine whether the person
submitting the information is eligible to participate in the program. The Commission will
not disclose information that could reasonably be expected to reveal the identity of a
whistleblower, except under the circumstances described in Commission Rule 165.4, 17
C.F.R. § 165.4, and Section 23(h)(2) of the Commodity Exchange Act, 7 U.S.C. §
26(h)(2).

PURPOSE OF SOLICITATION OF INFORMATION. The Commission’s principal purpose in
soliciting information from you is to determine whether any person has violated, is violating,
or is about to violate the Commaodity Exchange Act or the rules and regulations thereunder.
In certain circumstances, the Commission may be obtaining information at the behest of a
foreign futures authority under Section 12(f) of the Commodity Exchange Act, 7 U.S.C. §

16(f).

EFFECT OF NOT SUPPLYING INFORMATION.

a. Persons Directed to Provide Testimony or Produce Documents Pursuant to Subpoena.
Disclosure of information to the Commission is mandatory, subject to the valid assertion
of any legal right or privilege you might have. If you fail to comply with the subpoena, the
Commission may seek a court order requiring you to do so. If the Commission obtains
such an order and you thereafter fail to supply the information, you may be subject to
civil and/or criminal sanctions for contempt.
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b. Persons Requested to Provide Information Voluntarily. There are no direct effects or

sanctions for failing to provide any or all of the requested information. If you do provide
information, however, you should note the sanctions for false statements and documents
described above.

Registered Persons. Disclosure of requested books or records is mandatory pursuant
to the provisions listed in paragraph 1.a. above. Failure to submit or make available for
inspection the requested information constitutes a violation of the Commaodity Exchange
Act and Commission Regulations and may result in any or all of the following under
Sections 6(c), 6(d) or 6¢ of the Commodity Exchange Act, 7 U.S.C. §§ 9, 13b, 13a-1, 15:

1) Institution of an action by the Commission to enjoin such a violation or enforce
compliance;

2)  Upon proper showing, granting of a temporary or permanent injunction or
restraining order without bond;

3)  Upon application by the Commission, issuance of writs of mandamus or orders
offering like relief commanding compliance with the Commodity Exchange Act;

4)  Imposition of a civil penalty of not more than the greater of $140,000 or such higher
inflation adjusted amount as provided by Regulation 143.8, 17 C.F.R. §143.8 or
triple the monetary gain to the person for each violation;

5) Atthe request of Commission, institution of an action by the Attorney General,

6) Prohibition of trading on, or subject to the rules of, a registered entity and require all
registered entities to refuse the person all privileges;

7) Suspension or revocation of registration with the Commission;

8) Required payment of restitution to customers for damages proximately caused by
violations;

9) Entry of a cease and desist order;

10) Imposition of a restraining order prohibiting you from destroying, altering or disposing
of, or refusing to allow authorized representatives of the Commission to inspect,
when and as requested, such books, records or other documents; and

11) Imposition of a restraining order prohibiting you from withdrawing, transferring,
removing, dissipating or disposing of any funds, assets or other property.

Whistleblowers. Failure to provide information requested by Commission staff in
relation to a whistleblower submission may affect your ability to receive a whistleblower
award, or the potential amount of an award.

ROUTINE USES OF INFORMATION. The Commission often makes its files available to

other governmental agencies, particularly United States Attorneys and state prosecutors.
There is a likelihood that information supplied by you will be made available to such
agencies where appropriate. Whether or not the Commission makes its files available to
other governmental agencies is, in general, a confidential matter between the Commission
and such other government agencies. Information which you provide may be used in the

4

Case 4:16-mc-09010-NKL Document 2-1 Filed 05/23/16 Page 45 of 78



routine operation of the Commission, which includes law enforcement, review of legislative
and regulatory proposals, regulation of the commodity futures and swaps markets, and
review of reports and documents filed with the Commission.

Specific routine uses include the following:?

a. Information may be used by the Commission in any administrative proceeding before the
Commission, in any injunctive action authorized under the Commodity Exchange Act, or
in any other action or proceeding in which the Commission or its staff participates as a
party or the Commission participates as amicus curiae.

b. Information may be disclosed to the Department of Justice, the Securities and Exchange
Commission, the United States Postal Service, the Internal Revenue Service, the
Department of Agriculture, the Office of Personnel Management, and to other Federal,
state, local, territorial or tribal law enforcement or regulatory agencies for use in meeting
their statutory and regulatory requirements.

c. Information may be given to any “registered entity,” as defined in Section 1a of the
Commodity Exchange Act, 7 U.S.C. § 1a, if the Commission has reason to believe that
such information will assist the registered entity in carrying out its responsibilities under
the Act. Information may also be given to any registered futures association registered
under Section 17 of the Commodity Exchange Act, 7 U.S.C. § 21, (e.g., the National
Futures Association) to assist it in carrying out its self-regulatory responsibilities under the
Act, and to any national securities exchange or national securities association registered
with the Securities and Exchange Commission to assist those organizations in carrying
out their self-regulatory responsibilities under the Securities Exchange Act of 1934, 15
U.S.C. § 78a et seq.

d. At the discretion of the Commission staff, information may be given or shown to anyone
during the course of a Commission investigation if the staff has reason to believe that the
person to whom it is disclosed may have further information about the matters discussed
therein, and those matters appear relevant to the subject of the investigation.

e. Information may be included in a public report issued by the Commission following an
investigation, to the extent that this is authorized under section 8 of the Commodity
Exchange Act, 7 U.S.C. § 12. Section 8 authorizes publication of such reports but
contains restrictions on the publication of certain types of sensitive business information
developed during an investigation. In certain contexts, some of this information might be
considered personal in nature.

f. Information may be disclosed to a Federal agency in response to its request in
connection with the hiring or retention of an employee, the issuance of a security
clearance, the reporting of an investigation of an employee, the letting of a contract or the
issuance of a license, or a grant or other benefit by the requesting agency, to the extent
that the information may be relevant to the requesting agency’s decision on the matter.

g. Information may be disclosed to a prospective employer in response to its request in
connection with the hiring or retention of an employee, to the extent that the information is
believed to be relevant to the prospective employer’s decision in the matter.

2 See CFTC compilation of System of Record Notices, including routine uses, at 76 Fed. Reg. 5974 (Feb. 2, 2011).
5
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h. Information may be disclosed to any person, pursuant to Section 12(a) of the Commodity

Exchange Act, 7 U.S.C. § 16(a), when disclosure will further the policies of that Act or of
other provisions of law. Section 12(a) authorizes the Commission to cooperate with
various other government authorities or with “any person.”

Where information, either alone or in conjunction with other information indicates a
violation or potential violation of law — criminal, civil or regulatory in nature — the relevant
information may be disclosed to the appropriate Federal, state, local, territorial, tribal or
foreign law enforcement authority or other appropriate entity charged with the
responsibility for investigating or prosecuting such violation or charged with enforcing or
implementing such law.

Information may be disclosed to the General Services Administration, or the National
Archives and Records Administration, for the purpose of records management
inspections conducted under the authority of 44 U.S.C. §§ 2904 and 2906.

. Information may be disclosed to foreign law enforcement, investigatory or administrative
authorities in order to comply with requirements set forth in international arrangements,
such as memoranda of understanding. '

Information may be disclosed to contractors, grantees, volunteers, experts, students and
others performing or working on a contract, service, grant, cooperative agreement or job
for the Federal government when necessary to accomplish an agency function.

. Information may be disclosed to the Merit Systems Protection Board, including the Office
of Special Counsel, for the purpose of litigation, including administrative proceedings,
appeals, special studies of the civil service and other merit systems.

. Information may be disclosed to the Department of Justice or in a proceeding before a
court, adjudicative body or other administrative body which the agency is authorized to
appear, when:

i. the agency, or any component thereof; or
ii. any employee of the agency in his or her official capacity; or

iii. any employee of the agency in his or her official capacity where the Department of
Justice or the agency has agreed to represent the employee; or

iv. the United States, when the agency determines that litigation is likely to affect the
agency or any of its components;

is a party to litigation or has an interest in such litigation, and the use of such records by
the Department of Justice or the agency is deemed by the agency to be relevant and
necessary to the litigation; provided, however, that in each case it has been determined
that the disclosure is compatible with the purpose for which the records were collected.

. Information may be disclosed to a Member of Congress or staff acting upon the Member's
behalf when the Member or staff requests the information on behalf of, or at the request
of, the individual who is the subject of the record.

. Information related to any traders or the amount or quantity of any commodity purchased
or sold by such traders may be disclosed to any committee of either House of Congress

6
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upon its request, acting within the scope of its jurisdiction, pursuant to the Commodity
Exchange Act, including Section 8(e) of such Act, 7 U.S.C. § 12(e), and the rules and
regulations promulgated thereunder.

g. Information may be disclosed to another Federal agency, to a court or a party in litigation
before a court or in an administrative proceeding being conducted by a Federal agency,
when the Government is a party to the judicial or administrative proceeding.

r. Information may be disclosed to appropriate agencies, entities and individuals when:;

i. the Commission suspects or has confirmed that the security or confidentiality of
information in the system of records has been compromised;

ii. the Commission has determined that as a result of the suspected or confirmed
compromise there is a risk of harm to economic or property interests, identity theft
or fraud, or harm to the security or integrity of this system or other systems or
programs (whether maintained by the Commission or another agency or entity)
that rely upon the compromised information; and

iii. the disclosure made to such agencies, entities, and individuals is reasonably
necessary to assist in connection with the Commission's efforts to respond to the
suspected or confirmed compromise and prevent, minimize or remedy such harm.

7
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FREEDOM OF INFORMATION ACT

The Freedom of Information Act, 5 U.S.C. § 552 (“FOIA"), and the Commission’s rules and
regulations pursuant thereto, 17 C.F.R. § 145, generally provide for disclosure of information to the
public, unless information falls within a specified exemption. Commission Rule 145.9, 17 C.F.R. §
145.9, establishes the procedure by which you may request that certain sensitive information not be
disclosed pursuant to a FOIA request.

INFORMAL PROCEDURE RELATING TO THE
RECOMMENDATION OF ENFORCEMENT PROCEEDINGS

As a result of facts gathered in an investigation, the Division of Enforcement may decide to propose
an enforcement action against one or more individuals. Under the Informal Procedure Relating to
the Recommendation of Enforcement Proceedings,a the Division of Enforcement, in its discretion,
may inform persons to be named in such actions of the nature of the allegations pertaining to them.
The Division may also, in its discretion, advise such persons that they may submit a written
statement before the consideration by the Commission of any staff recommendation for the
commencement of the proceeding. Unless otherwise provided, such written statements must be
submitted within 14 days after persons are informed by the Division of Enforcement of the nature of
the allegations pertaining to them.

SMALL BUSINESS REGULATORY AND ENFORCEMENT FAIRNESS ACT

Your comments are important. If you wish to comment on the enforcement or regulatory actions of
the Commodity Futures Trading Commission, please call the Small Business Liaison in the Office of
General Counsel at (202) 418-5120. You may also wish to contact the Small Business and
Agriculture Regulatory Enforcement Ombudsman, or one of the 10 Regional Fairness Boards, which
were established by the Small Business Regulatory and Enforcement Fairness Act. The
Ombudsman and Boards receive comments from small businesses about Federal agency
enforcement actions. The Ombudsman will annually evaluate the enforcement activities and rate
each agency’s responsiveness to small business. If you wish to contact the Ombudsman to
comment on the enforcement actions of the CFTC, please call1-888-REG-FAIR (1-888-734-3247).

* The Informal Procedure has been adopted as Appendix A to Part 11 of the Commission's Regulations, 17 C.F.R. § 11,
Appendix A. Appendix A more fully sets forth the substantive and procedural provisions of the Informal Procedure.
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CFTC Data Delivery Standards

Effective: August 10,2015

This document describes the technical requirements for electronic document productions to the
Commodity Futures Trading Commission (CFTC). Any proposed file formats other than those described
below must be discussed with the legal and technical staff of the CFTC Division of Enforcement prior to
submission.
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CFTC Data Delivery Standards

Effective: August 10, 2015

This document describes the technical requirements for electronic document productions to the
Commodity Futures Trading Commission (CFTC).

**Any proposed file formats other than those described below must be discussed with the legal and
technical staff of the CFTC Division of Enforcement prior to submission.**
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CFTC Data Delivery Standards

Effective: August 10, 2015

General Instructions

Electronic files must be produced in their native format, i.e., the format in which they are ordinarily used
and maintained during the normal course of business. For example, an MS Excel file must be produced
as an MS Excel file rather than an image of a spreadsheet.

(Note: An Adobe PDF file is not considered a native file unless the document was initially created as a
PDF.)

In the event produced files require the use of proprietary software not commonly found in the workplace,
the CFTC will explore other format options with the producing party.

In regards to imaged collections, the use of file de-duplication methodologies in preparing productions is
becoming more commonplace. If your production will be de-duplicated it is vital that you 1) preserve any
unique metadata associated with the duplicate files, for example, custodian name, and, 2) make that
unique metadata part of your production to the CFTC.

General requirements for ALL document productions are:

1. Production of data via email is unacceptable.
Reference the specific portion of the request to which you are responding, along with a summary

of the number of files in the production, so that we can confirm everything is loaded into our
review system.
All native file submissions must be organized by custodian unless otherwise instructed.
All load-ready collections should include only one data load file and one image pointer file.
All load-ready text must be produced as separate text files, not as fields within the .DAT file.
All load-ready collections should account for custodians in the custodian field.
Audio files should be separated from data files if both are included in the production.
The preferred method of submission is via File Transfer Protocol (FTP). (See details in Section
IV on page 10.)
9. Large productions (any production above 10 GB) must be submitted to the CFTC on media such
as a CD, DVD, thumb drive, or hard drive. The media must be clearly marked with the following:
a. Matter name
b. Producing party
c. Production date
d. Disk number (1 of X), if applicable
10. Only alphanumeric characters and the underscore character are permitted in file names and folder
names. Special characters are not permitted. Any data received with file names or folders with
special characters, including the comma, will be rejected. The combined length of the file path
with folder and file name should not exceed 255 characters.
11. Include information within the cover letter regarding the time zone used, if emails or other
electronic files were standardized during conversion.
12. If you want the submitted material returned at the conclusion of the investigation you must
indicate that preference in writing when the material is produced, and the media on which it is
provided must be encrypted.

© N YA W
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14.
15.

. All production data containing sensitive or personally identifiable information must be encrypted

using FIPS 140 compliant software.

Provide passwords for all password-protected files or hardware in a separate transmittal.
All productions should be checked and produced free of computer viruses and malware.
Productions containing viruses or malware may not be accepted and will require a new
production.

Electronic Discovery Protocols

If a producing party wants to employ winnowing techniques to reduce the volume of production material,
then consultation with the CFTC attorney is required to define and agree upon the requirements and
applied technology. Thereafter, all productions made to the CFTC should reference the established
protocol. Such methodologies may include, but are not limited to, the following criteria:

Data Sources

Custodians

Date Range(s)

Search Terms

Deduplication

Email Threading Usage

Early Case Assessment (ECA) Usage

Technology Assisted Review (TAR)

Other Criteria, including alternative forms of analytics

Delivery Formats

I

Native File Production
Requirements for the production of native document files are listed below.

1. Emails: Emails and attachments must be produced as PST, NSF, DBX, MBOX, or
MSG files. The file name must include the name of the email custodian. When a
production consists of multiple custodians, a separate PST (or similar file) should be
produced for each custodian.

2. Account Statements: Account statements must be produced in the same format in
which they were originally created and distributed.

3. Instant Messages (IMs): IMs should be produced in .PST format or a delimited text
file which must include, at a minimum, the following fields:

1) DATE

2) TIME

3) FROM

4) TO

5) CONVERSATION_TEXT
6) CONVERSATION_INDEX
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Multiple conversations must be produced in a single file and a conversation index or
similar unique string must be used to identify all threads of the same conversation. Field
names must be included in the first row of the text file.

4. Audio Files: Audio files from telephone recording systems must be produced in a
format that is playable using Microsoft Windows Media Player™. Types of audio files
that will be accepted include:

o Nice Systems audio files (.aud). AUD files offer efficient compression and
would be prefetred over both NMF and WAV files.

Nice Systems audio files (.nmf).

WAV files

MP3, MP4

WMA

AlF

O 0O o0 00

Produced audio files must be in a separate folder compared to other data in the
production.

Additionally, the call information (metadata) related to each audio recording must be
produced if it exists. The metadata must include, at a minimum, the following fields:
1) CALLER NAME or CALLER_ID: Caller’s name or identification number

2) CALLING_NUMBER: Caller’s phone number

3) FILENAME: Filename of audio file

4) DATE: Date of call

5) TIME: Time of call

6) CALLED PARTY: Name of the party called

7) CALLED NUMBER: Called party’s phone number

The filename is used to link the metadata to the produced audio file. The file name in the
metadata and the file name used to identify the corresponding audio file must match
exactly. The metadata file must be produced in delimited text format. Field names must
be included in the first row of the text file. A sample .DAT file containing only a few
fields for illustration purposes is depicted below:

Typepipaudio Tr“lmmed4‘CALLER_IDbTbCUSTODIANb]‘bDATEbTbTIMEbTbCALLED NUMBERp7p
b07 /09/2007 09:33:03pspspeakerspippippippoe, Janepyp07/09/2007pgp09:32:42p1pp1
b07 /17 /2007 09:17:36pjpspeakerspippippipDoe, Janepyp07/17/2007pgp09:17:24p7ppq
h10/12/2007 08:13:12pjpspeakerspippippipboe, Janepipl0/12/2007pgp08:12:47pippy
b10/12 /2007 08:18:51pjpspeakerspippippjpDoe, Janepipl0/12/2007pgp08:18:19pgppy
b12,/05/2007 07:12:14pypspeakerspippippipbDoe, Janepypl2/05/2007pp07 :11:58pqppy
b12 /17 /2007 08:40:17pjpspeakerspippip anoe, Janepqpl2/17 /2007pgp08:40:09p7ppT

007 09:39:12pbibspeakerspipbibbibDoe anebip 31 /2007pbah09:39: 00babpb1

5. Video Files: Video files must be produced in a format that is playable using Microsoft
Windows Media Player™ along with any available metadata. If it is known that the
video files do not contain associated audio, indicate this in the accompanying transmittal
letter. Types of video files accepted include:

e MPG
o AVI
e WMV
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IL

6. Transeripts: Legal transcripts must be produced electronically in manuscript form with
line numbers and page numbers. The preferred format is plain text (ASCII), although
LiveNote and Summation formats are acceptable.

Imaged Collections

While the CFTC accepts imaged productions in addition to native formats, imaged productions
without native formats are not permitted unless the original document only exists in hard copy
form. When images are produced, they must comply with the requirements below.

***The use of file de-duplication methodologies in preparing productions is becoming more
commonplace. If your production will be de-duplicated it is vital that you 1) preserve any
unique metadata associated with the duplicate files, for example, custodian name, and, 2)
make that unique metadata part of your production to the CFTC.***

Note: Adobe PDF files are not acceptable as imaged productions. PDF files are acceptable only
when the document content was initially created as a PDF (e.g., fillable PDF forms) and not
converted from another format.

1. Images
a. Black and white images must be 300 DP1 Group 1V single-page TIFF files.
b. Color images must be produced in JPEG format.
c. File names cannot contain embedded spaces or special characters (including the comma).
d. Folder names cannot contain embedded spaces or special characters (including the

comma).

e. All image files must have a unique file name.

f.  Images must be endorsed with sequential Bates numbers in the lower right corner of each
image.

g. The number of TIFF files per folder should not exceed 500 files.

h. TIFF images of Excel spreadsheets are not useful for review purposes; because the
imaging process can often generate thousands of pages per file, a placeholder image,
named by the IMAGEID of the file, should be used instead, and the native Excel file
should be produced.

2. Concordance Image® Cross-Reference File

The image cross-reference file is needed to link the images to the database. It is a comma-
delimited file consisting of seven fields per line. There must be a line in the cross-reference
file for every image in the database.

The format is as follows:

ImageKey, VolumeLabel ImageFilePath, DocumentBreak, FolderBreak, BoxBreak, PageCount
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ImageKey: This is the unique designation that Concordance and Concordance Image

and Relativity use to identify and retrieve an image. This value may be
the same as the Bates number endorsed on each image.

VolumeLabel:  Leave this field empty.

ImagekilePath: This is the full path to the image file on the produced storage media.

DocumentBreak: This field is used to delineate the beginning of a new document. If this

field contains the letter “Y,” then this is the first page of a document. If
this field is blank, then this page is not the first page of a document.

FolderBreak:  This field is used to delineate the beginning of a new folder in the same

manner as the DocumentBreak field. If this information is not available,
then it may be left empty.

BoxBreak: This field is used to delineate the beginning of a new box in the same

manner as the DocumentBreak and FolderBreak fields. If this
information is not available, then it may be left empty.

PageCount: Leave this field empty.

Sample LA-0000001,,E2\001\ LA-0000001.TIF,Y,,,

3. Data File

LA-0000002,,E:\001\ LA-0000002.TIF,,,,
LA-0000003,,E:\001\ LA-0000003.TIF,Y,,,
LA-0000004,,E:\001\ LA-0000004.TIF,,,,
LA-0000005,,E:\001\ LA-0000005.TIF,,,,

The data file (DAT) contains all of the fielded information that will be loaded into
the Concordance® or Relativity® database.

a.

b.

The first line of the .DAT file must be a header record identifying the field
names.

The .DAT file must use the following Concordance® default delimiters:
Comma ASCII character 20

Quote b ASCII character 254

Newline ® ASCII character 174

Date fields should be provided in the format: MM/DD/YYYY.

If the production includes imaged emails and attachments, the attachment
fields must be included to preserve the parent/child relationship between an
email and its attachments.

A TEXTPATH field must be included to provide the file path and name of the
extracted text file on the produced storage media. The text file must be named
after the Begno. Do not include the text in the .DAT file.

For production with native files, a NATIVELINK field must be included to
provide the file path and name of the native file on the produced storage
media.

Page | 6
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g. BegAtt and EndAtt fields must be two separate fields.

h. DateSent and TimeSent fields must be two separate fields.

i. All text and metadata associated with the document collection must be
produced.

Sample of .DAT file (only includes a sample of fields)

pBegnoppBegAttachppEndAttachppFileDescripppFilenameppRecord Typep
pEML-0030437ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030438ppppppOutlook Data FileppRE: Your Question.htmppp
pEML-0030439ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030440ppppppOutlook Data FileppLook.htmppE-MAILppp
pEML-003044 1ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030442ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030443ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030444ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030445ppppppOutlook Data FileppATTN.htmppE-MAILppp
PEML-0030446ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
PEML-0030447ppppppOutlook Data FileppQuestion Fill Out Form.htmppp
pEML-0030448ppppppOutlook Data FileppQuestion Fill Out Form.htmppp

The metadata for the document collection should be provided in a .DAT file using the field
definition and formatting described below:

Field Description Field Type Required
Begno Displays the document identifier of the first Text Yes
page in a document or the entire document of
an E-Doc.
Endno Page ID of the last page in a document (for Text Yes for Image
image collections only). Collections
BegAttach Displays the document identifier of a parent Text If it Exists
record. Must be separate from EndAttach field.
EndAttach Displays the document identifier of the last Text If it Exists

attached .document in a family. Must be
separate from BegAttach field.

PgCount Number of pages in a document (for image Text Yes for Image
collections only). Collections
FileDescription Description of a native file type. Text Yes
Filename Original filename of a native file, Text Yes for
Documents
RecordType Displays the record type for each entry in the Text Yes
load file.
ParentID Displays the document identifier of the Text If it Exists

attachment record's parent (only for
attachments).

NumAttach Total number of records attached to the Text If it Exists

Page | 7
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Field Description Field Type Required
document. The value will always be 0 (zero)
for the actual attachment records.
Attachmt Populates parent records with document Text If it Exists
identifier of each attached record and is
separated by semi-colons.
Custodian The owner of the record. Text Yes
From Author of the e-mail message. Text Yes for email
To Main recipient(s) of the e-mail message. Text Yes for email
cc Recipient(s) of "Carbon Copies of the e-mail Text If it Exists
message.
BCC Recipient(s) of "Blind Carbon Copies" of the Text If it Exists
e-mail message.
EMail Subject Subject of the e-mail message. Paragraph Yes for email
DateSent Sent date of an e-mail message. Must be MM/DD/YYYY | Yes for email
separate from TimeSent field.
TimeSent Time the e-mail message was sent. Must be Text Yes for email
separate from DateSent field.
IntMsgID Internet Message ID assigned to an e-mail Text If it Exists
message by the outgoing mail server.
ConversationIndex This is a 44 character string of numbers and Text Yes for email
letters that is created in the initial email and
which as 10 characters added for each reply or
forward of an email.
Conversation Family E-mail thread identification. Relational field Text Yes for email
for Conversion threads.
EntrylD Unique identifier of e-mails in mail stores. Text If it Exists
Author Author value pulled from metadata of the Text If it Exists
native file.
Organization Company extracted from metadata of the Text If it Exists
native file.
Subject Subject value extracted from metadata of the Paragraph If it Exists
native file.
DateCreated Creation date of the native file. MM/DD/YYYY | Ifit Exists
DateLastMod Date the native file was last modified. MM/DD/YYYY | Ifit Exists
DateLastPrnt Date the native file was last printed. MM/DD/YYYY | If it Exists
MDS5Hash MD5 hash value. Text Yes
EDSource Fully qualified original path to the source Text Yes
folder, files, and/or mail stores.
NativeFile Hyperlink to the native file. Text Yes
Textpath Extracted text path. Paragraph Yes
Imagkey Page ID of the first page of a document (for Paragraph Yes
image collections only). Should be the same as
the Begno field.
+ Any other fields considered relevant by the producing party.
Page | 8
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III.

Iv.

4. Text

Text must be produced as separate text files, not as fields within the .DAT file. If text is
included in the .DAT file as a field, the production will be rejected. Extracted text must be in
a separate folder, one text file per document. The files must be named the same as the Begno
field. The number of files per folder should not exceed 500 files. There should be no special
characters (including commas in the folder names).

5. Linked Native Files

Copies of original email and native file documents/attachments must be included for all
electronic productions.
a. Native file documents must be named per the Begno field.
b. The full path of the native file must be provided in the .DAT file for the NativeFile
field.
¢. The number of native files per folder should not exceed 500 files.
d. There should be no special characters (including commas in the folder names).

Productions of Adobe PDF Files

PDF files are not substitutions for native files, as metadata is lost when PDFing native files. PDF
productions that are produced as native productions will be rejected unless the files were
originally created using Adobe (e.g., fillable electronic PDF forms) or prior agreement is reached
with the designated CFTC attorney. In those exceptions, PDF productions should adhere to the
following guidelines:

1. PDF files should be produced in separate folders named by the custodian. The folders should
not contain any special characters (including commas).

2. All PDFs must be unitized at the document level, i.e., each PDF should represent a discrete
document; a PDF cannot contain multiple documents. PDF packages will be rejected.

3. All PDF files must contain embedded text that includes all discernible words within the
document, not selected text or image only. This requires all layers of the PDF to be flattened
first.

4. IfPDF files are Bates endorsed, the PDF files must be named by the Bates range.

Productions of Website Content

Website content must be produced in native format and viewable in common web browsers (e.g.
Internet Explorer, Mozilla Firefox, and Google Chrome) without the use of any additional third
party software. If the only existing state of a website is in source code form, the party must
produce a fully compiled version of the website in addition to the website source code with
documentation of the process used to render, compile, and/or restore the website to an easily
viewable form.

Page | 9
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VL

VIL

Productions of Forensic Images of Computer Media

Forensic images must be produced in a common/standard format to include (E01, Ex01, LO1,
Lx01, AD1, Raw Bitstream, and SO1). An inventory of any original computer media must be
provided with the image files. All associated log files from any forensic acquisition must be
produced with the image files. The log files must contain a hash value, at a minimum (MD5,
SHA-1, or higher), for authentication purposes. A chain of custody document must be provided to
ensure the integrity of any digital evidence.

Productions of Forensically Acquired Mobile Device Data

Forensically acquired mobile device data must be provided in the original format of the
software/hardware used to capture the data. All original logs and authentication reports must also
be provided with the respective data.

FTP (File Transfer Protocol) Submission

The preferred method for producing data is via FTP. The CFTC has an FTP site set up that will
allow transfer of data up to 2 GB per transmission.

Contact the CFTC attorney or paralegal for the particular matter in order to use FTP to deliver
data. Once this method is agreed upon, you will receive two emails. One email will have
instructions on using the FTP site; the other will contain a password for accessing the site.

Page | 10
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Individual Report | MCALLISTER, CHARLES | 07/21/15 10:47 AM | Reference: N/A

Report Section Summary
Subject (1)
Possible Addresses Associated with Subject (30)
Alerts (4)
Work Affiliations (22)
Phone Listings for Subject's Addresses (4)
Driver's Licenses (2)
Professional & Recreational Licenses (1)
Voter Registrations (1)
Licensed Drivers at Subject's Addresses (6)
Executive Affiliations (10)
D&B Market Identifier Records (1)
Corporate Filings (4)
Real Property & Deed Transfers (4)
Property Owners of Subject's Addresses (10)
Vehicles Registered to Subject (5)

Unclaimed Assets (2)

Subject
MCALLISTER, CHARLES
SSN: REDACTED - issued in TX between
REDACTED
Gender: MALE
DOB (Age): REDACTED

REDACTED

Drivers License?

REDACTED

Marriage(s)?

AKAs:

1) MCALLISTER, CHARLES H (DOB: REDACTED

2) CASEY, CHARLES, CHARLES

3) MCALLISTER, CHARLES H (DOB: REDACTED

4) MCALLISTER, CHARLES H REDACTED ; DOB:
REDACTED)

5) MCALLISTER, CHARLES H

6) CHARLES, MCALLISTER CHARLES

7) CHARLES, MCALLISTER CHA

8) MCALLISTER, CHARLES H (DOB: REDACTED

9) MCALLISTER, CHAR REDACTED ; DOB REDACTED
10) GRIMMITT, CHARLES

11) MCALLISTER, CHAR

12) MCALLISTER, CHARLES HADLEY (DOB: REDACTED
13) MC ALLISTER, CHARLES (REDACTED)

14) MC ALLISTER, CHARLES H (REDACTED

15) MCALLISTER, CHARLES HADLEY (REDACTED)
16) CHARLES, MCALLISTER CHARLES (REDACTED)

REDACTED

Divorce(s)?
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Individual Report | MCALLISTER, CHARLES | 07/21/15 10:47 AM | Reference: N/A

Professional License(s)? REDACTED Recreational Licenses)?» REDACTED
REDACTED
Work Affiliation(s)? YES

1.) Business: BULLIONDIRECT, INC ; Email: info@bulliondirect.com

2.) Business: BULLIONDIRECT ; Email: mcallister@bulliondirect.com

3.) Business: BULLIONDIRECT ; Title: OWNER ; Email: mcallister@bulliondirect.com

4.) Business: BULLIONDIRECT INC ; Title: PRESIDENT ; Email: support@bulliondirect.com
5.) Business: BULLIONDIRECT INC ; Title: PRESIDENT ; Email: support@bulliondirect.com
6.) Business: BULLION DIRECT INC ; Title: OWNER ; Email: cmcallister@bulliondirect.com
7.) Business: BULLION DIRECT INC ; Title: OWNER ; Email: cmcallister@bulliondirect.com
8.) Business: BULLION DIRECT INC ; Title: OWNER ; Email: cmcallister@bulliondirect.com
9.) Business: REDACTED

10.) Business: BULLION DIRECT INC ; Title: OWNER

11.) Business: BULLIONDIRECT, INC. ; Title: PRESIDENT

12.) Business: REDACTED

13.) Business:

14.) Business:

15.) Business:

16.) Business:

17.) Business: BULLION DIRECT INC. ; Title: OWNER

18.) Business: REDACTED

19.) Business: NUCLEOCORE, LLC

20.) Business: REDACTED

21.) Business: BULLIONDIRECT, INC.

Possible Addresses Associated with Subject

Address Source(s) Reported Date(s)
1) REDACTED Voters Not Available
REDACTED Experian Gateway 01/12/2010 - 05/06/2013

AUSTIN, TX 78749
TRAVIS COUNTY
Phone REDACTED
Line Type: Cellular
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Individual Report | MCALLISTER, CHARLES | 07/21/15 10:47 AM | Reference: N/A

REDACTED
2) REDACTED Experian 01/12/2010 - 05/06/2013
REDACTED
AUSTIN, TX 78749-1487
TRAVIS COUNTY
3) REDACTED
4)
5)
6)
7)
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From: randy randyleavitt.com <randy@randyleavitt.com>

Sent: Thursday, February 04, 2016 4:55 PM

To: Auxter, Alison

Cc: dbotsford@aol.com

Subject: In re: Certain Persons Engaged In Unlawful Retail Commodity Transactions

Dear Ms. Auxter;

Per our discussion just now please accept this as our objections to the referenced subpoena. Without
acknowledging the existence or possession of any specific records subject to this subpoena we object to the overbroad
and unduly burdensome nature of the subpoena. We further object to producing any documents subject to the attorney
client privilege. Additionally Mr. McAllister is not a “custodian of record” for BDI or Nucleo which your cover letter
seems to suggest. Lastly, since we interpret the subpoena as an individual subpoena to Mr. McAllister himself, he
hereby, through counsel, asserts his Fifth Amendment right against self-incrimination as to the act of production of any
such document, as that term has been defined.

Your cover letter also references an 11 page document entitled CFTC Data Delivery Standards to be used if we
are to produce any documents but no such document was enclosed with our subpoena. Please let us know if this email
suffices to preserve our objections. As always , we are happy to discuss a resolution to these matters.

Sincerely,

~Randy Leavitt

Leavitt | Tibbe
1301 Rio Grande
Austin, TX

512 476-4475
Jax 512 542-3372

1
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From: Auxter, Alison

Sent: Tuesday, March 22, 2016 3:25 PM

To: randy randyleavitt.com; dbotsford@aol.com

Cc: Mettenburg, Jo

Subject: Charles McAllister subpoena: status update requested

Randy and David,
| hope all is well. Randy, | believe you are still out of the country but wanted to include you on this email as well.

You'll recall that when we last spoke on 3/8, you both re-stated your belief that Mr. McAllister may be able to assert a
5th Amendment privilege against production of the documents requested by the CFTC’s January 21, 2016 subpoena. Jo
stated the CFTC’s disagreement with the position, both as to a blanket objection and as to corporate documents being a
subject of any such privilege, and requested that you follow up with us within a week of that 3/8 meeting to let us know
the status of Mr. McAllister producing documents responsive to the subpoena. Please advise as to the status of your
discussions; namely, please advise whether Mr. McAllister will be producing responsive documents and if so, when.

Regards,
Alison

J. Alison Auxter | Trial Attorney

U.S. Commodity Futures Trading Commission
Division of Enforcement

4900 Main Street, Suite 500

Kansas City, MO 64112

aauxter@cftc.gov

(816) 960-7700 (Telephone)

(816) 960-7751 (Fax)

1
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From: randy randyleavitt.com <randy@randyleavitt.com>

Sent: Tuesday, March 29, 2016 12:33 PM

To: Auxter, Alison; dbotsford@aol.com

Cc: Mettenburg, Jo

Subject: RE: Charles McAllister subpoena: status update requested

Alison and Jo,

| apologize for not getting back with you before | left the country. David and | talked to Joe Martinec and he informed us
that he did not have any inventory or other means to let us know what he produced. In fact, he informed us that they
sent CTFC all of BDI computers and so therefore | would think you have all the BDI corporate documents that are in
existence. Without acknowledging the possession, existence or authenticity of any document Mr. McAllister might have
in his possession, we have previously asserted Mr. McAllister’s 5™ amendment claim to the act of producing any such
document. Jo has stated she does not believe he has a valid claim if the document is a corporate document. First of all ,
if you have the corporate documents then it seems like a waste of time to litigate this point.

Secondly, we do not believe the nature of the documents affects the claim regarding the act of production. If you all
have authority stating otherwise we would be happy to take a look and reconsider his assertion of the 5™ Itis not our
desire to be difficult but we have to mindful of the pending criminal investigation.

Regards,

~Randy Leavitt

From: Auxter, Alison [mailto:AAuxter@CFTC.gov]

Sent: Tuesday, March 22, 2016 3:25 PM

To: randy randyleavitt.com; dbotsford@aol.com

Cc: Mettenburg, Jo

Subject: Charles McAllister subpoena: status update requested

Randy and David,
| hope all is well. Randy, | believe you are still out of the country but wanted to include you on this email as well.

You’ll recall that when we last spoke on 3/8, you both re-stated your belief that Mr. McAllister may be able to assert a
5th Amendment privilege against production of the documents requested by the CFTC’s January 21, 2016 subpoena. Jo
stated the CFTC’s disagreement with the position, both as to a blanket objection and as to corporate documents being a
subject of any such privilege, and requested that you follow up with us within a week of that 3/8 meeting to let us know
the status of Mr. McAllister producing documents responsive to the subpoena. Please advise as to the status of your
discussions; namely, please advise whether Mr. McAllister will be producing responsive documents and if so, when.

Regards,
Alison

J. Alison Auxter | Trial Attorney

U.S. Commodity Futures Trading Commission
Division of Enforcement

4900 Main Street, Suite 500

Kansas City, MO 64112

aauxter@cftc.gov

(816) 960-7700 (Telephone)

1
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(816) 960-7751 (Fax)

2
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U.S. COMMODITY FUTURES TRADING COMMISSION
4900 Main Street, Suite 500, Kansas City, Missouri 64112
Telephone: (816) 960-7700
Facsimile: (816) 960-7754
www.cftc.gov

J. ALISON AUXTER

TRIAL ATTORNEY
Division of (816) 960-7718
Enforcement aauxter@cftc.gov

April 8, 2016

VIA ELECTRONIC MAIL to randy(@randyleavitt.com

Mr. Randy Leavitt
1301 Rio Grande Street
Austin, TX 78701

Re:  Response to Commission Subpoena
Dear Mr. Leavitt:

Thank you for your March 29, 2016 response to my March 22, 2016 email inquiring
about Mr. McAllister’s intentions to respond to the January 21, 2016 Subpoena Duces Tecum of
the Commodity Futures Trading Commission. As you are aware, the subpoena was served on
you on January 21, 2016 and a response was due on February 4, 2016. We have had three
conversations and several email exchanges regarding Mr. McAllister’s response to this
subpoena. As I have explained to you, the Commission believes it is entitled to any and all
responsive documents in Mr. McAllister’s custody, possession and control relating to Bullion
Direct Inc. (BDI) and Nucleo Development Company, LLC (Nucleo). In our conversations and
in email correspondence, you have indicated that Mr. McAllister is in possession of responsive
documents, but that he will not produce them because: the Commission’s subpoena is overbroad
and unduly burdensome, Mr. McAllister’s production would be duplicative of documents already
produced to the Commission, and Mr. McAllister has a Fifth Amendment right against self-
incrimination as to the act of production of any such documents. You have also stated that you
have “bigger fish to fry” than to respond to the Commission’s subpoena. As is explained below,
these responses are inadequate.

The Commission has issued a valid and enforceable administrative subpoena to Mr.
McAllister. Mr. McAllister has the burden of establishing that a subpoena is overbroad and
burdensome. See U.S. Int’l Trade Comm. V. Gallo Winery, 637 F. Supp. 1262, 1272 (D.D.C.
1985). The Commission’s subpoena and the documents requested thereunder are relevant to a
Commission investigation. See U.S. v. Zadeh, 2015 WL 418090, *5 (N.D. Tex. Jan. 31, 2015)
(“so long as the material requested touches a matter under investigation, the subpoena will
survive a challenge that it is not relevant™). Further “[a] subpoena is not unreasonably
burdensome unless compliance threatens to unduly disrupt or seriously hinder normal operations
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Mr. Randy Leavitt
April 8, 2016
Page 2

of a business.” Id. at *5 (quoting FTC v. Jim Walter Corp., 651 F.2d 251, 258 (5th Cir. 1981).
Given that Mr. McAllister ceded control of BDI just before it declared bankruptcy, his
production of the requested documents will not disrupt or hinder the business of BDI.

As I have explained, the Commission has no way of knowing what documents are in Mr.
McAllister’s possession and is therefore unable to determine whether documents in Mr.
McAllister’s possession, custody or control are duplicative of documents already produced to the
Commission. Due to Commission regulations that require Commission investigations to be
private and confidential, I am unable to share with you what has been produced to the
Commission by other parties. Finally, as I have explained, the fact that Mr. McAllister’s
documents might be duplicative of some documents in the Commission’s possession does not
discharge his duties under the subpoena.

You have also indicated that, in response to the Commission’s subpoena, Mr. McAllister
is asserting his Fifth Amendment right against self-incrimination as to the act of production of
any documents responsive to the subpoena. This response is inadequate. First, Mr. McAllister
has no Fifth Amendment privilege as to corporate documents of BDI or Nucleo. See Braswell v.
U.S., 487 U.S. 99 (1988); see also U.S. v. Custodian of Records, Southwestern Fertility Ctr., 743
F. Supp. 783, 789 (W.D. Okla. 1990) (holding that business records have no Fifth Amendment
protection and rejecting argument that act of production of business records is testimonial in
nature and protected by Fifth Amendment); Gloves, Inc. v. Berger, 198 F.R.D. 6, 10 (D. Mass.
2000) (holding that former employee in possession of corporate records continues to hold the
records in representative capacity even after termination of employment and enjoys no Fifth
Amendment privilege as to corporate records). Second, a blanket assertion of the Fifth
Amendment is an inappropriate response to the subpoena and it is Mr. McAllister’s burden to
establish the benefit of a Fifth Amendment privilege. That is, Mr. McAllister must elect to raise,
or not raise, the defense with respect to each and every document responsive to the
subpoena. See SEC v. Caramadre, 717 F.Supp.2d 217, 224 (D.R.I. 2010) (stating that a
“blanket’” invocation of the Fifth Amendment does not get Respondents off the
hook”). Further, while Mr. McAllister has made no assertion that the documents requested in
the subpoena are incriminating, “[t]he Fifth Amendment does not apply to all incriminating
evidence, rather only compelled evidence from the accused which is testimonial in nature and
incriminating.” Bayview Loan Servicing, LLC v. McNaughton, 2007 WL 2433996, *1 (W.D.
Mich. Aug. 22, 2007); see also Fisher v. United States, 425 U.S. 391, 408 (1976). If personal
documents responsive to the subpoena do exist to which Mr. McAllister wishes to assert a Fifth
Amendment privilege, please produce a detailed privilege log detailing the documents being
withheld based on this privilege. See, e.g., SEC v. Chicago Convention Center, 2013 WL
4010585, *7 (N.D. IIl. Aug. 5, 2013) (stating that defendant “must produce a privilege log for
those documents which he claims are covered by his Fifth Amendment privilege™).

Nine weeks have now passed since documents were due to be produced pursuant to the
Commission’s subpoena. To date, there has been no meaningful progress in obtaining an
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adequate response to the subpoena from Mr. McAllister. Please comply with the subpoena by
April 22, 2016. Should Mr. McAllister refuse to provide the documents and information
requested in the subpoena, the Commission will explore all options regarding this matter,
including, but not limited to, seeking to obtain a federal court order enforcing the subpoena with
an award of attorney’s fees to the Commission for seeking this relief. If you have any questions,

please call me.

Sincerely,

J. Alison Auxter
Trial Attorney

(&6 David Botsford, dbotsford@aol.com
Jo Mettenburg, jmettenburg@cftc.gov
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LEAVITT | TIBBE

Attorneys at Law
1301 Rio Grande Street * Austin, Texas 78701
Telephone: (512) 476-4475 * Facsimile: (512) 542-3372

Randy T. Leavitt* Sherri K. Tibbe
Randy@RandyLeavitt.com Sherti@ShertiTibbe.com
www.RandyLeavitt.com www.ShertriTibbe.com

*Board Certified in Criminal Law
Texas Board of Legal Specialization

April 28, 2016

J. Alison Auxter, Trial Attorney

U.S. Commodity Futures Trading Commission
Division of Enforcement

4900 Main Street, Suite 500

Kansas City, Missouri 64112

Via E-mail to AAuxter@CFTC.gov

Re:  Certain Persons Engaged In Unlawful Retail Commodity Transactions
(subpoena)

Dear Alison:

We are in receipt of your correspondence dated April 8, 2016 regarding the Commission
subpoena to Charles McAllister, dated January 21, 2016. | apologize for taking so long to
respond, but David and | have been on different schedules and wanted to collaborate on our
response.

First, | take issue with your assertion that we have not responded to the Commission
subpoena. On February 4, 2016, | sent you a response via e-mail, after a brief telecom, wherein
I advised that the email was our written response and objections to the subpoena, and if e-mail
was not sufficient, please let me know. To date, we have no indication that our February 4™
communication did not constitute a proper response to the subpoena. | understand that you may
not agree with our objections or asserted privileges, but | do believe Mr. McAllister has properly
and timely responded to the subpoena.

Secondly, | would like to address your assertions that we have communicated in e-mail
correspondence and conversations that Mr. McAllister “is in possession of responsive
documents”. To the contrary, we have consistently stated, “[w]ithout acknowledging the
existence or possession of any specific records subject to this subpoena” that we would discuss
hypothetical situations with you to see if we could come to some compromise to accomplish both
our concerns.

Case 4:16-mc-09010-NKL Document 2-1 Filed 05/23/16 Page 77 of 78



We have carefully reviewed your memorandum and the cases cited therein, and
respectfully disagree with your analysis. Pursuant to United States v. Hubbell, 530 U.S. 27
(2000), we believe Mr. McAllister has a viable 5" Amendment privilege to the “act of
production” in regards to your January 21, 2016 subpoena. As stated numerous times, it is not
our desire to be abstruse in this matter, but we have no intentions of waiving a constitutional
privilege without the necessary protections the government could provide if so inclined.

In that regard, that is exactly the context that I made the off-handed remark that | “have
bigger fish to fry” in one of our telephone conferences. It was in no way intended to convey any
disrespect to your position or the Commission for that matter. We stand willing and ready to
cooperate with your agency, the Department of Justice, or the local United States Attorney’s
office in reaching a resolution to this matter.

Once again, | apologize for missing your April 22, 2016 date, but I needed some
additional time to adequately review your cases and prepare this response. As always, we
welcome any additional input you wish to provide.

Sincerely,

Isl Raomdy Leawitt
Randy T. Leavitt

RTL/em
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Exhibit B

To Suggestions in Support of Application
for an Order to Show Cause and Order
Requiring Compliance with
Administrative Subpoena
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

IN RE: 8
8 CHAPTER 11
BULLIONDIRECT, INC., ) CASE NO. 15-10940-tmd
Debtor. 8

DECLARATION OF DAN BENSIMON IN SUPPORT OF
DEBTOR’S PETITION AND FIRST DAY MOTIONS

I, Dan Bensimon, pursuant to 28 U.S.C. 8 1746, hereby declare that the following is true

to the best of my knowledge, information and belief.
INTRODUCTION

I am the Chief Executive Officer and Chief Reorganization Officer of BullionDirect, Inc.
(“BullionDirect” or “BDI”). | am familiar with the general business and financial affairs and
day-to-day operations of BullionDirect, both as the pre-petition debtor and as it will be operating
in the above-referenced Chapter 11 case as the Debtor-in-Possession.

I submit this declaration (“Declaration”) to assist the Court and other parties in interest in
understanding the circumstances that compelled the commencement of this Chapter 11 case and
in support of (i) the Debtor’s voluntary Petition for relief under Chapter 11 of Title 11 of the
United States Code (“Bankruptcy Code”) filed on July 20, 2015 (the “Petition Date”) and (ii) the
relief, in the form of motions for various relief that the Debtor has requested of the Court (“First
Day Motions”). Any capitalized term not expressly defined herein shall have the meaning
ascribed to that term in the relevant First Day Motion.

Except as otherwise indicated, all facts set forth in this declaration are based on my
discussions with the former management of the Debtor, employees of the Debtor, Corporate
documents, public records and to a limited extent, my personal knowledge. | am authorized to
submit this Declaration on behalf of the Debtor.

1. Company History. - According to the corporate records of BDI and the Texas
Secretary of State, BDI was incorporated in 1999 by its founders, Charles McAllister and Vivek
Katyal. BDI began as a website-based precious metal exchange with a “match order” feature that
allowed for sale and purchase of precious metals from a catalog maintained by BDI or by

matching interested seller’s products with a buyer’s interest in that product, or the reverse. BDI

F:\BullionDirect Inc\Declaration of Dan Bensimon CRO.docx
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also provided vaulting or storage services for precious metal products. The web-based sale
platform with the match order feature was awarded a business process patent in 1999. Like most
precious metal exchanges, www.BullionDirect.com' was forced to deal with the relative
instability of precious metal markets.

2. Nucleo Development Company, LLC. - In part to create a more diverse business
plan, it appears that in 2010 BDI’s management embarked on a diversification effort by trying to
establish a potential market for its internet platform, seeking out advice on other possible
businesses or markets which might benefit from the features of the BDI web platform and its
match order capability. To focus on the development of the platform for licensing or sale, BDI
formed Nucleo Development Company, LLC (“Nucleo”) in 2011 as a wholly owned subsidiary
which would become the central focus of the IT branch of BDI’s business. According to prior
management, BDI transferred funds to Nucleo for start-up expenses and continued funding
Nucleo’s operations until shortly before the Chapter 11 filing. Nucleo was reportedly the source
of the software necessary to improve the BDI platform and to make it adaptable to any interested
customer. Nucleo also engaged in negotiations with an entity willing to license certain product
security intellectual property to Nucleo and a customer for the product security program. Nucleo
is also in the early stages of contact with a state agency interested in the match order process and
the web platform.

3. Vault. - In 2012 BullionDirect.com modified the terms of service under which its

customers purchased and stored precious metals. BDI’s management interpreted the provisions
of the Terms of Service agreement such that when a customer placed an order, the precious metal
was not actually purchased unless the customer agreed to take actual delivery of the
product. Previously, the purchase order would have resulted in either delivery to the customer or
storage of the product in a BullionDirect vault. Many of the customers who have contacted

Declarant have contended that their understanding was that the orders placed with

BullionDirect.com were to have resulted in the ordered (and paid for) product being placed in the
vault. As of the petition date, the vault was located in Delaware and is owned by International
Depository Services (“IDS”). Many BDI customers have contacted IDS demanding delivery of

the product the customer believed to have been purchased. There is likely to be significant

! Another related website, www.NumisDirect.com, was set up for the rare coin market, but has done little

business. There has been some interest expressed in selling or licensing the site to interested numismatics.
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disagreement over the meaning of some of the provisions of the Terms of Service Agreement,
particularly paragraph 6.7:

“When Title to Products Passes to Customer. Title to the Products purchased by

Customer shall pass to Customer upon delivery to Customer or Customer’s appointed

agent or designee. Products that have been delivered to BullionDirect®’s storage facility

for Customer will be held in safekeeping on a fungible basis and Customer will receive
title to an undivided share of the Products so held. Notwithstanding the passage of title to

Customer, BullionDirect® may use such Products, in fungible form, held for Customer.

Customer understands that such usage of the Products in this form may result in gains or

losses, which will inure solely to the benefit of BullionDirect®.”

4, Complaints and Investigation. - In addition to the BDI customers who made
demand on IDS, many other customers appear to have submitted complaints or demands for
inquiry to the FBI, the Consumer Protection Division of the Texas Attorney General’s office, the
Travis County District Attorney’s office, and the Austin Police Department. Internal
communications indicate that the Debtor suspended much of its precious metal exchange
business on or about June 17, 2015. The many complaints to investigatory agencies, the
demands on IDS and demands on BDI by customers who believed that the product they had
purchased was in the vault forced BDI to seek protection under Chapter 11 on July 20, 2015.

5. Chapter 11 filed. - Given the many questions, complaints and investigations
besieging BDI’s existing management, it was apparent that any restructuring of BDI would
require the services of someone who was not previously involved with the company. As
reflected in the Resume of Dan Bensimon, attached as Exhibit A to this Declaration, | have been
involved in the formal and informal reorganization or restructuring of many businesses, in and
out of bankruptcy, including businesses in which intellectual property, e.g. patents, software
licensing and web platforms, were a significant component. On July 20, 2015, Charles
McAllister agreed to appoint me as the President, Chief Restructuring Officer and Sole Director
of BDI, as well as the general manager of Nucleo Development Company, LLC. An application
for approval of the retention of Unique Strategies Group, Inc., my financial consulting company,
will have been filed prior to the hearing on the matters for which this declaration is given.

6. Identifying Creditors. - On information and belief, and based on the

representations of prior management, there are approximately 5,000 “unresolved accounts”
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involving BDI customers. Unfortunately, BDI was thinly staffed for a long period of time before
the petition date so that there is not a pre-existing list of possible holders of claims. That
information is being extracted from the BDI database. Charles McAllister has been cooperative
in transferring information to the Declarant regarding the history of BDI and pending licensing
and sales efforts, but his future involvement and availability are not expected. The Debtor
appears to have relied on QuickBooks for the posting of information on vendors and expenses,
and some of the Debtor’s vendors may actually be the obligation of Nucleo. On information and
belief, the possible holders of claims have been notified of the Chapter 11, the date set for the
First Meeting of Creditors, and the deadline for filing proofs of claim. Debtor is working hard to
file the schedules and Statement of Financial Affairs within the time required, but extraction of
the necessary information has been difficult and Debtor may have to seek an extension of time to
file. BDI has largely relied on contract labor or shared personnel and expenses with Nucleo.

7. Challenges. - As noted above, Debtor faces the challenges of reconstructing
BDI’s electronic data, books and records to make information retrieval relating to the thousands
of unresolved accounts more efficient. At the same time, the potential sales and licensing
opportunities for the BDI patent and its other intellectual property must be addressed to avoid
loss of opportunity through neglect. The potential generation of licensing income by Nucleo
Development must also be evaluated as a possible source of income available to distribute to
BDI’s creditors. The creation of a structure that will support a potential plan of reorganization
must be considered and implemented. Unique Strategies Group, Inc. (“Unique Strategies”) will
analyze all of the potential opportunities and focus BDI and Nucleo’s resources on those that will
generate the most positive cash flows. Dan Bensimon and Unique Strategies will prepare both
short-term and long-term plans that will attempt to generate returns to the creditors.

8. Motion For Approval Of Operating Budget - Debtor has filed an Emergency
Motion for Order Authorizing Payment of Expenses of Debtor in Possession (Doc. No #13)
seeking authorization for incurring and paying operational expenses while the Debtor prepares
and files its schedules and Statement of Financial Affairs and prepares to file its disclosure
statement and plan of reorganization. While 8§ 1107 and 1108 allow a Debtor to conduct its
business, Debtor does not anticipate resuming operation of Debtor’s core precious metal
exchange website except as may be proposed in a plan of reorganization. If the Debtor is to be

able to transition its business model into one more oriented toward licensing or sale of web
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platforms, sophisticated databases oriented toward the particular needs of customers or product
security protocols, the Debtor will need to keep the websites available for demonstration. The
Debtor’s intellectual property has real potential for creating a source of funds to pay allowed
claims of creditors. Payment of the projected expenses for professionals is subject to court
approval.

9. Motion to Modify Notice Procedures. - Debtor has filed Debror’s Emergency
Motion for Order Limiting Notice and Implementing Certain Notice Procedures (Doc. No #14).
Most of the estimated 5,000 potential holders of claims will have done business with BDI at the
BullionDirect.com website. Under the Terms of Service at the website, all transactions were
carried through the website with most notices communicated via email notice. Email is both
more effective and significantly less expensive than the regular mail, the default form for notice
under the Bankruptcy Rules.

10.  Motion to Approve Disposition of Undeposited Checks. - Debtor has filed an
Emergency Motion for Order Authorizing Disposition of Undeposited Checks (Doc. No #15). On
the petition date BDI had four (4) bank accounts at Wells Fargo with balances totaling
approximately $162,000%. Debtor is in the process of transferring the contents of those accounts
to its DIP bank account. There is no DIP lender or other entity asserting a cash collateral
position with regard to the Wells Fargo accounts. However, on the petition date, the Declarant
received a box of checks which had been received by BDI in relation to website transactions but
which had not been deposited. The drafts, money orders and checks total more than
$500,000. For the reasons set forth in the motion, Debtor proposes to serve the senders of the
checks with an Order that requires them to file an objection to the Debtor’s claim that the
undeposited checks are property of the estate and available to fund Debtor’s reorganization
effort.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge, information and belief.

Executed on this2 B\ day of July, 2015.

Dan Bensimon, President/Chief Restructuring
Officer - BullionDirect, Inc.

Debtor may seek further approval for dealing with an account that was designated for IRA transactions. That
account contains approximately $19,000.
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Dan Bensimon
7028 Cielo Azul Pass
Austin, Texas 78732

Highlights of Professional Experience:

LivePet, LLC. (2013 - Present)

Managing Member of Holding Company and its subsidiaries created to develop IP
and products initially related to animal health. Various patents are pending, and
development of production process is completed.

Unique Strategies Group, Inc. (1988 - Present) Principal

A financial consulting company specializing in: reorganization of corporate
structures; in-depth analyses of corporate business plans and financial viability;
bankruptcy/litigation strategic and analytical support; restructure of real estate and
real estate related companies.

Crescent Resources Litigation Trust (2010- Present) Trustee
Through litigation and settlements, the Trust was able to recover enough funds to
far exceed the projected return to approved unsecured creditors..

Crescent Resources, LLC and Subsidiaries, Crescent Resources Unsecured Creditors
Committee (2009 -2010) Financial Advisor and Analyst

Crescent Resources was the largest privately held real estate entity to ever file for
bankruptcy.

Liquidating Trustee of Comdaq.com bankruptcy dealing entirely with Sale of
intellectual property . (2003-2004)

Liquidation Trustee of Living.com Including the liquidation of its intellectual
properties. (2003-2005)

Owner/Operator (1989-Present)
Own and operate several real estate entities for the purpose of developing
residential lots and building single family homes and income producing properties.

Financial Adviser (1986- Present)

Engaged as a consultant to advise on financial affairs, corporate structures,
economic functionality of general operations, and strategic modifications to
business plans for many entities in Chapter 11 bankruptcies.

Big Red Sun, Inc. (2008) Receiver
Negotiated a separation of assets and operations between owners to the benefit of
all. Creditors were paid 93% upon proper disposition of the corresponding real
estate.

EXHIBIT

A
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Nash Phillips Copus, Inc. (1986-1988) President (while in Chapter 11).
The largest privately held homebuilder in the country at the time. Assets of the
combined entities totaled over $500 million consisting of over 60 different projects.

Milton Development Corporation (1985-1986) Vice President.
Reorganized the company's financial operation.

Touche Ross & Co. (1968-1985) Accountant/ Partner

Started as an accountant in Auditing. Career was interrupted for three years after
serving in Special Forces in the Army in 1968. Became a partner in 1979. Worked in
the Los Angeles, Washington, D.C., New York, Paris and Austin offices. In charge of
European audit operations 1979-1982.

Military Service (1968-1971) Army Special Forces after graduating Officers
Candidate School.

Education (1964-1968) University of Maryland Bachelor of Science degree in
Accounting and Economics.
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To Suggestions in Support of Application
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS, AUSTIN DIVISION

VOLUNTARY PETITION

Name of Debtor (if individual, enter Last, First, Middle):
BullionDirect, Inc.

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

BD; BDI; B Direct, Inc.

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN)/Complete EIN
(if more than one, state all): 76-0622534

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN)/Complete EIN
(if more than one, state all):

Street Address of Debtor (No. and Street, City, and State):
700 Lavaca Street, Suite 1400

Street Address of Joint Debtor (No. and Street, City, and State):

Austin, TX
|ziP cobE  78701-3102] |zIP cODE
County of Residence or of the Principal Place of Business: County of Residence or of the Principal Place of Business:
Travis
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):
P.O. Box 1987

Austin, Texas

|zIP CODE  78767-1987] |zIP cODE
Location of Principal Assets of Business Debtor (if different from street address above):
|zIP cODE
Type of Debtor Nature of Business Chapter of Bankruptcy Code Under Which
(Form of Organization) (Check one box.) the Petition is Filed (Check one box.)
(Check one box.)

[ Health Care Business [0 Chapter7 [J Chapter 15 Petition for

[ Individual (includes Joint Debtors) [  Single Asset Real Estate as defined in [ Chapter9 Recognition of a Foreign
See Exhibit D on page 2 of this form. 11 U.S.C. § 101(51B) Chapter 11 Main Proceeding
Corporation (includes LLC and LLP) [0 Railroad [ Chapter 12 [ Chapter 15 Petition for
[ Partnership [  Stockbroker [0 Chapter13 Recognition of a Foreign
[J Other (If debtor is not one of the above entities, check [0 Commodity Broker Nonmain Proceeding
this box and state type of entity below.) [J Clearing Bank
Other See Attachment 1
Chapter 15 Debtors Tax-Exempt Entity Nature of Debts
Country of debtor’s center of main interests: (Check box, if applicable.) ~ (Check one box.)
[] Debts are primarily consumer Debts are

[ Debtor is a tax-exempt organization debts, defined in 11 U.S.C. primarily
Each country in which a foreign proceeding by, regarding, or under title 26 of the United States §101(8) as “incurred by an business debts.
against debtor is pending: Code (the Internal Revenue Code). individual primarily for a

personal, family, or
household purpose.”

Filing Fee (Check one box.)

Full Filing Fee attached.

[ Filing Fee to be paid in installments (applicable to individuals only). Must attach
signed application for the court’s consideration certifying that the debtor is
unable to pay fee except in installments. Rule 1006(b). See Official Form 3A.

[ Filing Fee waiver requested (applicable to chapter 7 individuals only). Must

attach signed application for the court’s consideration. See Official Form 3B.

Chapter 11 Debtors
Check one box:
[J Debtor is a small business debtor as defined in 11 U.S.C. § 101(51D).
Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).

Check if:

[ Debtor’s aggregate noncontingent liquidated debts (excluding debts owed to
insiders or affiliates) are less than $2,490,925 (amount subject to adjustment
on 4/01/16 and every three years thereafter).

Check all applicable boxes:

[ Anplanis being filed with this petition.

[0 Acceptances of the plan were solicited prepetition from one or more classes
of creditors, in accordance with 11 U.S.C. § 1126(b).

Statistical/Administrative Information THIS SPACE IS FOR
COURT USE ONLY
Debtor estimates that funds will be available for distribution to unsecured creditors.
O Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will be no funds available for
distribution to unsecured creditors.
Estimated Number of Creditors
O O O O O O
1-49 50-99 100-199 200-999 1,000- 5,001- 10,001- 25,001- 50,001- Over
5,000 10,000 25,000 50,000 100,000 100,000
Estimated Assets
O O O O
$0 to $50,001to  $100,001to  $500,001  $1,000,001  $10,000,001  $50,000,001  $100,000,001  $500,000,001  More than
$50,000  $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion
million million million million million
Estimated Liabilities
O O O
$0 to $50,001to  $100,001to  $500,001  $1,000,001  $10,000,001 $50,000,001 $100,000,001  $500,000,001 More than
$50,000  $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion
million million million million million
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Voluntary Petition Name of Debtor(s): BullionDirect, Inc.
(This page must be completed and filed in every case.)

All Prior Bankruptcy Cases Filed Within Last 8 Years (If more than two, attach additional sheet.)

Location Case Number: Date Filed:

Where Filed: NONE

Location Case Number: Date Filed:

Where Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one, attach additional sheet.)

Name of Debtor: NONE Case Number: Date Filed:

District: Relationship: Judge:
Exhibit A Exhibit B

(To be completed if debtor is required to file periodic reports (e.g., forms 10K and (To be completed if debtor is an individual

10Q) with the Securities and Exchange Commission pursuant to Section 13 or 15(d) whose debts are primarily consumer debts.)

of the Securities Exchange Act of 1934 and is requesting relief under chapter 11.)
1, the attorney for the petitioner named in the foregoing petition, declare that | have
informed the petitioner that [he or she] may proceed under chapter 7, 11, 12, or 13
of title 11, United States Code, and have explained the relief available under each
such chapter. | further certify that I have delivered to the debtor the notice required
by 11 U.S.C. § 342(b).

[0  Exhibit A is attached and made a part of this petition.
X

Signature of Attorney for Debtor(s) (Date)

Exhibit C
Does the debtor own or have possession of any property that poses or is alleged to pose a threat of imminent and identifiable harm to public health or safety?

[J  Yes, and Exhibit C is attached and made a part of this petition.

No.

Exhibit D
(To be completed by every individual debtor. If a joint petition is filed, each spouse must complete and attach a separate Exhibit D.)

[ Exhibit D, completed and signed by the debtor, is attached and made a part of this petition.
If this is a joint petition:

[J Exhibit D, also completed and signed by the joint debtor, is attached and made a part of this petition.

Information Regarding the Debtor - Venue
(Check any applicable box.)
Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

O There is a bankruptcy case concerning debtor’s affiliate, general partner, or partnership pending in this District.
O Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in this District, or has

no principal place of business or assets in the United States but is a defendant in an action or proceeding [in a federal or state court] in this
District, or the interests of the parties will be served in regard to the relief sought in this District.

Certification by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes.)

O Landlord has a judgment against the debtor for possession of debtor’s residence. (If box checked, complete the following.)

(Name of landlord that obtained judgment)

(Address of landlord)

O Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be permitted to cure the
entire monetary default that gave rise to the judgment for possession, after the judgment for possession was entered, and

O Debtor has included with this petition the deposit with the court of any rent that would become due during the 30-day period after the filing
of the petition.

O Debtor certifies that he/she has served the Landlord with this certification. (11 U.S.C. § 362(l)).
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Voluntary Petition
(This page must be completed and filed in every case.)

Name of Debtor(s): BullionDirect, Inc.

Signatures

Signature(s) of Debtor(s) (Individual/Joint)

I declare under penalty of perjury that the information provided in this petition is true
and correct.

[If petitioner is an individual whose debts are primarily consumer debts and has
chosen to file under chapter 7] 1 am aware that I may proceed under chapter 7, 11, 12
or 13 of title 11, United States Code, understand the relief available under each such
chapter, and choose to proceed under chapter 7.

[1f no attorney represents me and no bankruptey petition preparer signs the petition] I
have obtained and read the notice required by 11 U.S.C. § 342(b).

I request relief in accordance with the chapter of title 11, United States Code,
specified in this petition.

Signature of a Foreign Representative

I declare under penalty of perjury that the information provided in this petition is true
and correct, that | am the foreign representative of a debtor in a foreign proceeding,
and that I am authorized to file this petition.

(Check only one box.)

Ot request relief in accordance with chapter 15 of title 11, United States Code.
Certified copies of the documents required by 11 U.S.C. § 1515 are attached.

[ Pursuantto 11 U.S.C. § 1511,1 request relief in accordance with the
chapter of title 11 specified in this petition. A certified copy of the
order granting recognition of the foreign main proceeding is attached.

Signature of Attorney for Debtor(s)
Joseph D. Martinec

Printed Name of Attorney for chror(sb
Martinec, Winn & Vickers, P.C.

Firm Name
919 Congress Avenue, Suite 200
Austin, Texas 78701-2117

Address

(512) 476-0750
Telephone Number
Suly 2o, 2015

Date
Bar No.: 13137500
Fax: (512) 476-0753
E-mail: martinec@mwvmlaw.com
*In a case in which § 707(b)(4)(D) applies, this signature also constitutes a

certification that the attorney has no knowledge after an inquiry that the information
in the schedules is incorrect,

Signature of Debtor (Corporation/Partnership)

I declare under penalty of perjury that the information provided in this petition is true
and correct, and that 1 have been authorized to file this petition on behalf of the
debtor.

The debtor requests the relief in accordance with the chapter of title 11, United States

%in this petitj
X /

Signaturefof Authori
Dan Bensimon
Printed Name of Authorized Individual
President
Title of Authorized Individua

u\\{ 20 £ 20\

ndividual

Date

X X

Signature of Debtor (Signature of Foreign Representative)
X

Signature of Joint Debtor (Printed Name of Foreign Representative)

Telephone Number (if not represented by attorney)

Date
Date
Signature of Attorney* Signature of Non-Attorney Bankruptcy Petition Preparer

X };'-""- —— I declare under penalty of perjury that: (1)1 am a bankruptcy petition preparer as

defined in 11 U.S.C. § 110; (2) I prepared this document for compensation and have
provided the debtor with a copy of this document and the notices and information
required under 11 US.C. §§ 110(b), 110(h), and 342(b); and, (3)if rules or
guidelines have been promulgated pursuant to 11 U.S.C. § 110(h) setting a maximum
fee for services chargeable by bankruptcy petition preparers, [ have given the debtor
notice of the maximum amount before preparing any document for filing for a debtor
or accepting any fee from the debtor, as required in that section. Official Form 19 is
attached.

Printed Name and title, if any, of Bankruptcy Petition Preparer

Social-Security number (If the bankruptey petition preparer is not an individual,
state the Social-Security number of the officer, principal, responsible person or
partner of the bankruptcy petition preparer.) (Required by 11 U.S.C. § 110.)

Address

Signature

Date

Signature of bankruptcy petition preparer or officer, principal, responsible person, or
partner whose Social-Security number is provided above.

Names and Social-Security numbers of all other individuals who prepared or assisted
in preparing this document unless the bankruptcy petition preparer is not an
individual,

If more than one person prepared this document, attach additional sheets conforming
to the appropriate official form for each person.

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and
the Federal Rules of Bankruptcy Procedure may result in fines or imprisonment or

both. 11 US.C. §110; 18 US.C. § 156.
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Attachment

Attachment 1
Online Precious Metals Dealer
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

IN RE:

BULLIONDIRECT, INC., CASE NO.

§

§ CHAPTER 11

§
Debtor-in-Possession. §

VERIFICATION OF CREDITOR MATRIX

Dan Bensimon, President of the above named Debtor, hereby verifies that the attached list
of creditors is true and correct to the best of his knowledge and belief.
DATED: July 20,2015

BuULLIONDIRECT, INC.

Dan Béfrsifon, President

F:\BullionDireet Inc\Schedules & Related\Attachments - Chapter 11.docx
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3Seventy
2224 Walsh Tarlton Lane #220
Austin, TX 78746

Amazon Web Services, Inc.
410 Terry Ave. North
Seattle, WA 98109-5210

American Express
P.0. Box 650448
Dallas, TX 75265

Bernal, Natasha
6280 McNeil Dr. #204
Austin, TX 78729

Constant Contact
85 Second Street, Ste. 100
San Francisco, CA 94105

Contegix

Attn: Billing

210 North Tucker, 6th Floor
St. Louis, MO 63101

Cressman, Douglas M.
13 Jamison Cir.
West Grove, PA 19390-9759

CubeSmart
610 E. Stassney Lane
Austin, TX 78745

Dechert, LLP
300 W. 6th St., Ste. 2010
Austin, TX 78701

Diamond State Depository, LLC d/b/a Inte
Attn: Operations Department

406 West Basin Road

New Castle, DE 19720

Case 4:16-mc-09010-NKL Document 2-3 Filed 05/23/16 Page 7 of 11
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Dickinson, Beverly W.
8549 N. Del Mar Ave.
Fresno, CA 93711-6059

Dillon Gage
15301 Dallas Parkway, Suite 200
Addison, TX 75001

Dream Host
12235 EI Camino Real, Ste. 200
San Diego, CA 92130

Efax
6922 Hollywood Blvd., 5th Floor
Los Angeles, CA 90028

Endicia
278 Castro Street
Mountain View, CA 94041-1204

Hartung, Michael K. and Lee K.
1008 Lakeshore Dr.
Abbeville, AL 36310-6856

Hootsuite Media

5 E. 8th Ave.
Vancouver, BC V5T 1R6
CANADA

Huseman, Cheryl L. & Murph, C. Jack
34 Carlyle Place
Spring, TX 77382-2589

IBM/Digital Analytics
P.O. Box 676673
Dallas, TX 75267-6673

International Depository Service
406 W. Basin Rd.
New Castle, DE 19720

Case 4:16-mc-09010-NKL Document 2-3 Filed 05/23/16 Page 8 of 11
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Irmen, Travis
P.0O. Box 2836
Cedar Park, TX 78630-2836

Junction Networks
55 Broad Street, 20th Floor
New York, NY 10004

Katyal, Vivek
6421 Indian Hills Rd.
Minneapolis, MN 55439-1160

Kount, Inc.
917 Lusk St.
Boise, ID 83706

Lang, Curtis and Jane Sherry
4464 Lone Tree Way, Ste. 707
Antioch, CA 94531-7413

Live Person
475 Tenth Avenue, 5th Floor
New York, NY 10018

McAllister, Charles H.
4301 W. William Cannon
Ste. B150 #143

Austin, TX 78749

McAllister, Norman and Maxine
2049 Locust St. #2
Quincy, IL 62301-1406

McNamara, John P. (Deceased)
c/o Shawna & Colleen Lucey
911 Venice St.

Sugar Land, TX 77478-3853

Mills, Billy
1632 Payton Falls Dr.
Austin, TX 78754-5815

Case 4:16-mc-09010-NKL Document 2-3 Filed 05/23/16 Page 9 of 11
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Mills, Robert

1632 Payton Falls Dr.
Austin, TX 78754-5815
Mills, Roberta

1632 Payton Falls Dr.
Austin, TX 78754-5815
Orrell, Joyce

1632 Payton Falls Dr.
Austin, TX 78754-5815

PayPal
2211 N. First St.
San Jose, CA 95131

Phone.com
211 Warren Street
Newark, NJ 07103

Plies, Bradley
217 Camperdown EIm Dr.
Austin, TX 78748

Rackspace
9700 N. IH 35 #150
Austin, TX 78753

Rakuten Marketing LLC
215 Park Avenue South, 8th Floor
New York, NY 10003

Royal Precious Metals company
4301 W. William Cannon

Ste. B150 #143

Austin, TX 78749

Scarborough, Celeste
1632 Payton Falls Dr.
Austin, TX 78754-5815

Thomas, Blake
4421 Hank Ave.
Austin, TX 78745

Case 4:16-mc-09010-NKL Document 2-3 Filed 05/23/16 Page 10 of 11



15-10940-tmd Doc#1 Filed 07/20/15 Entered 07/20/15 16:17:19 Main Document Pg 10 of
10

Time Warner Cable

Attn: Recovery Support

3347 Platt Springs Rd.

West Columbia, SC 29170

Travelers
P.0. Box 660317
Dallas, TX 75266-0317

Travis County Tax Collector
P.O. Box 1748
Austin, TX 78767

UPS
P.0. Box 650580
Dallas, TX 75265

White, Kathy J. and Ronald D.
3919 Lake Hawkins Ln.
Richmond, TX 77406-8097

Wong, James J. and Cherry D.
907 San Marino Dr.
Sugar Land, TX 77478-3329

Zayo Colocation, Inc.
P.0. Box 209008
Dallas, TX 75320

Case 4:16-mc-09010-NKL Document 2-3 Filed 05/23/16 Page 11 of 11
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To Suggestions in Support of Application
for an Order to Show Cause and Order
Requiring Compliance with
Administrative Subpoena

Case 4:16-mc-09010-NKL Document 2-4 Filed 05/23/16 Page 1 of 260



15-10940-tmd Doc#101 Filed 09/18/15 Entered 09/18/15 14:44:41 Main Document Pg 1 of

B 6 Summary (Official Form 6 - Summary) (12/14)

259

UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF TEXAS

In re BullionDirect, Inc.

Debtor

AUSTIN DIVISION

Case No. 15-10940-tmd

Chapter 11

AMENDED -SUMMARY OF SCHEDULES

Indicate as to each schedule whether that schedule is attached and state the number of pages in each. Report the totals from Schedules A, B, D, E, F, I,
and J in the boxes provided. Add the amounts from Schedules A and B to determine the total amount of the debtor’s assets. Add the amounts of all
claims from Schedules D, E, and F to determine the total amount of the debtor’s liabilities. Individual debtors also must complete the “Statistical
Summary of Certain Liabilities and Related Data” if they file a case under chapter 7, 11, or 13.

Case 4:16-mc-09010-NKL Document 2-4 Filed 05/23/16 Page 2 of 260

ATTACHED
NAME OF SCHEDULE (YES/NO) NO. OF SHEETS ASSETS LIABILITIES OTHER
A - Real Property NO $ 0.00
B - Personal Property NO $ 486,107.31
C - Property Claimed
as Exempt NO
D - Creditors Holding NO $ 16,353.46
Secured Claims
E - Creditors Holding Unsecured $ 52.00
Priority Claims NO
(Total of Claims on Schedule E)
F - Creditors Holding Unsecured $ 24,231,140.60
Nonpriority Claims YES 254
G - Executory Contracts and
Unexpired Leases NO
H - Codebtors NO
| - Current Income of
Individual Debtor(s) NO
J - Current Expenditures of Individual NO
Debtors(s)
TOTAL 254 $ 486,107.31| $ 24,247,546.06
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259
In re BullionDirect, Inc. , Case No. 15-10940-tmd
Debtor (if known)
SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
(AMENDED)
O Check this box if debtor has no creditors holding unsecured claims to report on this Schedule F.
ui
CREDITOR’S NAME, é o ,E DATE CLAIM WAS = [a) AMOUNT OF
MAILING ADDRESS % O = INCURRED AND z E CLAIM
INCLUDING ZIP CODE, E % = g CONSIDERATION FOR "(B <D‘: B
AND ACCOUNTNUMBER | @ | S £ 5 CLAIM. zZ |s5|5
See instructions above. 8 % = 8 IF CLAIM IS SUBJECT TO E (o4 ('3,-)
o |3 SETOFF, SO STATE. S |2 |8
D
ACCOUNT NO. 2737
Security Services
ADT Security Services (Cancelled 2014)
3190 S. Vaughn Way X $53.11
Aurora, CO 80014
ACCOUNT NO. 1004
. Credit Card Charges
American Express g
World Financial Center X $99,156.11
200 Vesey Street
New York, NY 10285
ACCOUNT NO. 899
Teleph Servi
AT&T Bankruptcy elephone service
Department $114.93
P. O. Box 769
Arlington, TX 76004
ACCOUNT NO. 2144
Virtual Office - Terminated
Austin Suites 6/30/2015
700 Lavaca, Suite 1400 $50.00
Austin, TX 78701
Subtotal» | $ 99,374.15
4 continuation sheets attached TotaD>»> | $
(Use only on last page of the completed Schedule F.)
(Report also on Summary of Schedules and, if applicable, on the Statistical
Summary of Certain Liabilities and Related Data.)
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In re BullionDirect, Inc. Case No. 15-10940-tmd

Debtor (if known)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
(AMENDED)

(Continuation Sheet)

[
[T [a]
CREDITOR’S NAME, x |ScE Dt WAS ElE |,
MAILING ADDRESS © | 2oz o | < | @
INCLUDING ZIP CODE m | 252 | CONSIDERATIONFOR | 9 | O | 5 | AMOUNTOF
! = CLAIM. = 2 CLAIM
AND ACCOUNTNUMBER | & | S35 Elo |5
(See instructions above.) 8 &= 8 IF CLAIM IS SUBJECT TO % J | o
2 SETOFF, SO STATE. o |Z
ACCOUNT NO.
American Express Charges
Bernal, Natasha X X Unknown

6280 McNeil Dr. #204
IAustin, TX 78729

ACCOUNT NO.

Legal Services
Dechert, LLP

300 W. 6th St., Ste. 2010 $115.47
Austin, TX 78701

ACCOUNT NO.

. Metals
Dillon Gage
15301 Dallas Parkway, Suite $60,891.26
200
IAddison, TX 75001

ACCOUNT NO.
Advertising Services
Google
1600 Amphitheatre Parkway Unknown
Mountain View, CA 94043
Sheetno__1 of __4 continuation sheets attached Subtotal» | $ 61,006.73

to Schedule of Creditors Holding Unsecured
Nonpriority Claims

Tota>»> | $

(Use only on last page of the completed Schedule F.)

(Report also on Summary of Schedules and, if applicable on the Statistical
Summary of Certain Liabilities and Related Data.)

Case 4:16-mc-09010-NKL Document 2-4 Filed 05/23/16 Page 4 of 260
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Case No. 15-10940-tmd

& oF (offidePrdA 84 Qoipnd cloc#101 Filed 09/18/15 Entered 09/18/15 14:44:41 Main Document Pg 4 of

Debtor (if known)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(AMENDED)
(Continuation Sheet)
ELj > o
CREDITOR’S NAME, x |Sab BN ElE |4
MAILING ADDRESS o .0z b |< | o
INCLUDING ZIP CODE, m | 252 | CONSIDERATIONFOR | 9 | O | 5 | AMOUNTOF
AND ACCOUNTNUMBER |2 | S5 CLAIM. E 3|5 CLAIM
(See instructions above.) 8 & SS9 IF CLAIM IS SUBJECTTO | =z J | o
2 © SETOFF, SO STATE. S =
ACCOUNT NO.
Marketing (Contract
IBM/Digital Analytics cancelled 5/31/2015)
P.O. Box 676673 $4,051.55
Dallas, TX 75267-6673
ACCOUNT NO.
. . Service Charges
International Depository g
Service $3,905.00
406 W. Basin Rd.
New Castle, DE 19720
ACCOUNT NO. 1821
Credit Card Processing -
intuit Chargeback (Case No.
21215 Burbank Blvd., Ste. 100 81730930) $6,135.39
\Woodland Hills, CA 91367
ACCOUNT NO.
American Express Charges
Irmen, Travis
102 Mertz Ln. X X Unknown
Cedar Park, TX 78613-3271
Sheetno.__2 of __4 _ continuation sheets attached Subtotal» | $ 14,091.94
to Schedule of Creditors Holding Unsecured
Nonpriority Claims
Tota>»> | $

(Use only on last page of the completed Schedule F.)
(Report also on Summary of Schedules and, if applicable on the Statistical
Summary of Certain Liabilities and Related Data.)
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In re BullionDirect, Inc.
Debtor

259

Case No. 15-10940-tmd
(if known)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(AMENDED)

(Continuation Sheet)

[
[ a
CREDITOR’S NAME, x |ScE D|¢\JI:EUEIEQIDMAVI:J/€S g4
MAILING ADDRESS o .0z b |< | o
INCLUDING ZIP CODE m | 252 | CONSIDERATIONFOR | 9 | O | 5 | AMOUNTOF
! = CLAIM. = 2 CLAIM
AND ACCOUNTNUMBER |2 | S5 E|lo|&
(See instructions above.) 8 $=0 IF CLAIM IS SUBJECT TO % J | o
2 © SETOFF, SO STATE. 8 |2
ACCOUNT NO. 3.01
Lewis Bess Professional Services
\Williams & Weese P.C. $840.00
1560 Broadway, Suite 1400
Denver, CO 80202
ACCOUNT NO.
McAllister. Charles H American Express Charges
4301 W. William Canrion, Ste X X Unknown
B150 #143
IAustin, TX 78749
ACCOUNT NO.
American Express Charges
Plies, Bradley
217 Camperdown EIm Dr. X X Unknown
IAustin, TX 78748
ACCOUNT NO.
. Marketin
Rakuten Marketing LLC 9
2|15 Park Avenue South, 8th $97.32
Floor
New York, NY 10003
Sheetno. 3 of 4  continuation sheets attached Subtotal» | $ 937.32
to Schedule of Creditors Holding Unsecured
Nonpriority Claims
Total>» | $

(Use only on last page of the completed Schedule F.)
(Report also on Summary of Schedules and, if applicable on the Statistical
Summary of Certain Liabilities and Related Data.)
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In re BullionDirect, Inc. Case No. 15-10940-tmd

Debtor (if known)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(AMENDED)
(Continuation Sheet)
ELj > [a]
reoromswae | g | Sg7 | onEcms | 18
MAILING ADDRESS = S O 4 L < L
INCLUDING ZIP CODE, D ZE2 CONS'DCERAT'ON FOR | Q@ | S |5 | AMOUNTOF
AND ACCOUNTNUMBER |2 | S5 LAIM. E 3|5 CLAIM
(See instructions above.) 8 & SS9 IF CLAIM IS SUBJECTTO | =z J |
2 © SETOFF, SO STATE. S =
ACCOUNT NO.
American Express Charges
Thomas, Blake
4421 Hank Ave. X X Unknown
IAustin, TX 78745
ACCOUNT NO. 5151
Time Warner Cable Internet Services
Attn: Recovery Support $3,571.77
3347 Platt Springs Rd.
West Columbia, SC 29170
ACCOUNT NO. 32A6
Shipping Fees
upPS $831.44

P.O. Box 7247-0244
Philadelphia, PA 19170-0001

ACCOUNT NO.

Website Claimants Listed on the
JAttachment to Schedule F

Cash Draw Request-unfilled: $943,639.90;
Pending Cash Credits: $94,713.55; Catalo

Value of Metals Obtained from Order (Unshipped): $1,667,060.05 and
Kitco.com Based on NY 24 hr Spot 21,530.01; Ship-IRA-Active: $532,422.68;
Close (last trade) July 20, 2015 Ship-Regular-Active: $6,682,465.34;

Portfolio-IRA-Active: $6,295,587.40;
Portfolio-Regular-Active: $7,615,961.77;
Portfolio-Regular-New: $198,020.34

$24,051,327.25

Sheetno.__ 4 of 4  continuation sheets attached Subtotal»
to Schedule of Creditors Holding Unsecured
Nonpriority Claims

Total>»

(Use only on last page of the completed Schedule F.)

(Report also on Summary of Schedules and, if applicable on the Statistical
Summary of Certain Liabilities and Related Data.)

$ 24,055,730.46

$ 24,231,140.60

Case 4:16-mc-09010-NKL Document 2-4 Filed 05/23/16 Page 7 of 260
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CHAPTER 11
BULLIONDIRECT, INC., §
§ CASE NO. 15-10940-tmd
Debtor. §

DECLARATION CONCERNING DEBTOR’S AMENDED SCHEDULES

I, Dan Bensimon, President of Debtor, declare under penalty of perjury that I have read
the foregoing summary and schedules, consisting of 255 sheets, and that they are true and correct

to the best of my knowledge, information, and belief.

DATED: September \ . 2015

BULLIONDIRECT, INC.

A

L}
Dan B&siﬁl{ President

F\BullionDirect Inc\Schedules & Related\Attachment - Amended Schedule F (BullionDirect).doex
1
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CHAPTER 11
BULLIONDIRECT, INC., §
§ CASE NO. 15-10940-tmd
Debtor. §

CERTIFICATE OF SERVICE

I hereby certify that the Amended Schedule F, Summary, and Amended Matrix has been
served via the Court’s ECF Noticing System, by First Class Mail, postage prepaid, via e-mail or
by facsimile transmission, if so indicated, to the creditors and parties in interest on the current

Master Service List on the D1\ day of September, 2015.

Respectfully submitted,

MARTINEC, WINN & VICKERS, P.C.
919 Congress Avenue, Suite 200
Austin, TX 78701- 2117

(512) 476-0750/FAX (512) 476-0753
martinec@mwvmlaw.com

By: %/&4 —

Joseph D. Martinec
State Bar No. 13137500
ATTORNEYS FOR DEBTOR
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
§ CHAPTER 11
BULLIONDIRECT, INC., §
§ CASE NO. 15-10940-tmd
Debtor. §

VERIFICATION OF CREDITOR MATRIX-CORRECTIONS

Dan Bensimon, President of the above named Debtor, hereby verifies that the attached
list of creditors is true and correct to the best of his knowledge and belief.
DATED:  September \, 2015
BULLIONDIRECT, INC.

T Y —

Dan Bengimon, President

F\BullionDirect Inc\Schedules & Related\Amended Matrix & CoS 2 (BullionDirect).docx
1
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CORRECTIONS
Pinard Jean M.

600 Robinwood Dr.
Pittsburg, PA 15216
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